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22STCV 33500, 10/18/2023 ORIGINAL Page 1
CASE NUMBER: 22STCV33500
CASE NAME: NEVI LLE V. SNAP
LOS ANGELES, CA VEDNESDAY, OCTOBER 18, 2023
DEPARTMENT SSC- 7 HON. LAWRENCE P. RIFF, JUDGE
REPORTER: GAIL R DAVIDSON, CSR NO. 12823
TI ME: P.M SESSI ON
APPEARANCES:

(AS HERETOFORE STATED)

MS. GRANT: GOOD AFTERNOON, YOUR HONOR.  AGAI N,
FOR THE COURT REPORTER, JESSI CA GRANT ON BEHALF OF SNAP,
INC. | WLL RESERVE 20 M NUTES FOR REBUTTAL, SO THAT
LEAVES ME W TH ABQUT 25 M NUTES. BEFORE WE BROKE, YOUR
HONOR, YQOU HAD ASKED ME FOR CALI FORNI A AUTHORI TY WHERE
COURTS HAVE SUSTAI NED A DEMJURRER.

THE COURT: HOLD ON A SECOND. FOLKS ON COURT
CONNECT, PLEASE MUTE ORI WLL HAVE TODO IT FOR YOU.

MS. GRANT: BEFORE WE BRCKE, YOU ASKED FOR
CALI FORNI A CASES THAT HAVE SUSTAI NED DEMJURRER W THOUT
LEAVE TO AMEND AND | WANTED TO @ VE YOQU THOSE CASES
El THER ON -- STRI KE THAT.

THESE ARE PRODUCTS LI ABILITY CASES WHERE THE
DEMURRER OR MOTI ON TO DI SM SS WAS GRANTED W THOUT LEAVE
TO AMEND.

THE COURT: BEFORE YOU DO, ARE THESE I N YOUR
PAPERS OR NOT I N YOUR PAPERS?

MS. GRANT: SOMVE OF THEM ARE.
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THE COURT: SPECIFY WH CH, WOULD YOU? HOLD ON A
SECOND, PLEASE.

MS. GRANT: JACKSON VERSUS Al R B&B, CENTRAL
DI STRICT OF CALI FORNI A 2022 I N OUR BRI EF; Sl EVER
S-1-E-V-E-R, VERSUS ESTATE OF CAZES, C-A-Z-E-S, DI STRICT
OF UTAH 2019, | BELIEVE THAT' S I N QUR BRI EF; FRY VERSUS
SNAP, CENTRAL DI STRICT OF CALIFORNIA 2023 IS IN OUR
BRI EF; VAN CK VERSUS SNAP, CENTRAL DI STRI CT OF
CALI FORNI' A 2023, AND | SHOULD LET YOU KNOW YOUR HONOR,
THE COURT SUSTAI NED THE MOTI ON TO DI SM SS THERE ON
GROUNDS THAT SNAPCHAT 1S NOT' A PRODUCT. THAT WAS THE
BASIS OF THE COURT' S -- THE DEMJRRER

ANDERSON VERSUS TI KTOK, EASTERN DI STRI CT OF
PENNSYLVANI A 2022, I N OUR BRI EF; MP VERSUS META, THAT' S
THE DI STRI CT OF SOUTH CARCLI NA 2023, THAT WAS A CHURCH
SHOOTI NG | ALLUDED TO EARLI ER; LW VERSUS SNAP, SOUTHERN
DI STRI CT OF CALI FORNI A 2023, I N QUR BRI EF;, GRUPI,

G R- U P-1 VERSUS X- TREME SCOOTERS, CALI FORNI A SUPERI OR
COURT 2017, THAT'S NOT IN OUR BRI EF; AND REYES,
R-E-Y-E-S, VERSUS L. A VAPOR WORKS, THAT'S CALI FORNI A
SUPERI OR COURT 2017.

THEN THERE' S ALSO A BI NDI NG CALI FORNI A AUTHORI TY
| N MODI SETTE VERSUS APPLE. THERE, THE COURT OF APPEAL
AFFI RVED THE TRI AL COURT' S ORDER SUSTAI NI NG APPLE' S
DEMURRER W THOUT LEAVE TO AMEND | N A NEGLI GENT PRODUCTS
LI ABILITY CASE. THE COURT THERE FOUND THAT EVEN IF IT
WAS FORESEEABLE THAT ALL CELL PHONE USE BY DRI VERS WOULD
RESULT | N ACCI DENTS, FORESEEABILITY I'S NOT' SYNONYMOUS
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WTH DUTY NOR IS I T A SUBSTI TUTE.

AS VE NOTED I N QUR BRI EFS, COURTS IN CALI FORNI A
AND ACROSS THE COUNTRY HAVE DETERM NED THAT | NTERNET
SERVI CE PROVI DERS AND SOFTWARE APPLI CATI ONS ARE NOT
PRODUCTS. THERE' S NO CASE LAW THAT SUPPORTS FI NDI NG
THAT SNAPCHAT IS A PRODUCT. SO | WANT TO GET MORE | NTO
YOUR QUESTI ON ABOUT PRCDUCTS LI ABILITY, ASSUM NG SECTI ON
230 DCES NOT APPLY.

THE COURT: PLEASE DO LET ME ASK YOU, WLL YQU
PLEASE FI LE A NOTI CE OF SUPPLEMENTAL AUTHORI TY W TH
ANYTHI NG YOU VE TOLD ME AND ANY CASE YOU MENTI ONED TODAY
THAT' S NOT I N YOUR BRI EF?

MS. GRANT: WE WLL DO THAT. SO EVEN | F
PLAI NTI FFS' CLAI M5 WERE NOT BARRED BY SECTI ON 230, AND
OBVI QUSLY VWE TH NK THEY ARE, THEY CAN STILL NOT STATE
ANY TYPE OF CLAIM FOR PRODUCTS LI ABILITY AS A MATTER OF
LAW NO CASE, YOUR HONOR, HAS EVER | NVOLVED AN
| NTANG BLE SOFTWARE APP OR SERVI CE TO BE A PRODUCT, YQU
WOULD BE THE FIRST IN THE UNI TED STATES.

THE CASE THAT PLAI NTI FF PRI MARI LY RELI ES UPON,

W NTER, THAT CASE IN THE 9TH CI RCU T HELD, ACTUALLY THE
9TH CIRCU T REJECTED AN ATTEMPT TO EXTEND PRODUCTS

LI ABI LI TY LAW BEYOND TANG BLE THI NGS. YOU RE PROBABLY
FAM LI AR WTH THE 9TH Cl RCUI T' S LANGUAGE WHERE THE COURT
HELD: QUOTE, THE LANGUAGE OF PRCODUCTS LI ABILITY LAW
REFLECTS I TS FOCUS ON TANG BLE | TEM5 SUCH AS TI RES,
AUTOMOBI LES, | NSECTI Cl DES W TH NO | NDI CATI ON THAT THE
DOCTRI NE SHOULD BE EXTENDED BEYOND THAT AREA.

Caalition Court Reporters | 213.471.2966 | www.ccrola.com




© 00O N O O A W DN P

N DD NN NDNDNDNNNERERRPRPREREPEP P PR PP
0w N O OB WNPFP O © 0 ~N O 0l W N P O

AMY NEVILLE vs SNAPINC. MOTION
22STCV 33500, 10/18/2023 ORIGINAL Page 4

THE COURT EMPHASI ZED THAT THE PURPOSES SERVED BY
PRCDUCTS LI ABI LITY LAW ARE FOCUSED ON THE TANG BLE
WORLD. AND SI NCE W NTER, MANY COURTS HAVE CONCERNS THAT
ON- LI NE SOFTWARE PLATFORMS LI KE SNAPCHAT ARE | NTANG BLE
SERVI CES, NOT' PRODUCTS. SO IT'S ZIENCI K, Z-1-E-N-C1-K,
VERSUS SNAP, CENTRAL DI STRI CT | N 2023 HELD THAT SNAPCHAT
| S AN | NTANG BLE APP THAT'S MORE LI KE A SERVI CE THAN A
PRCDUCT. AND SERVI CES ARE NOT SUBJECT TO PRODUCT
LI ABILITY LAW DCE VERSUS UBER, THAT'S L.A. SUPERI OR
COURT RI GHT HERE, SUSTAI NED A DEMURRER - -

THE COURT: THAT WAS A COURT OF APPEAL DECI SI ON
RELATI VE TO THE SUPERI OR COURT?

MS. GRANT: AFFI RM NG THAT.

THE COURT: PARDON ME.

M5. GRANT: SUSTAI NED THE DEMJURRER ON PLAI NTI FF' S
STRICT LIABILITY CLAIM BECAUSE | T CONCLUDED THAT, QUOTE,
THE UBER APP WAS NOT' A PRODUCT, THUS A PRODUCTS
LI ABI LITY THEORY OF RECOVERY WAS NOT LEGALLY VI ABLE.
THAT' S AT PAGE 419.

JAMES VERSUS MEOW MEDI A, THAT'S THE 6TH ClI RCUI T,
HELD THAT ELECTRONI C MEDI A ARE NOT' PRODUCT BECAUSE WORDS
AND PI CTURES ARE NOT' PRODUCTS. AND OF COURSE WHEN YQU
SEND A SNAP OR A MESSAGE, THEY' RE CALLED SNAPS ON
SNAPCHAT, I T'S PICTURES, VIDECS AND WORDS.

THERE' S QUI NTERCS VERSUS | NNOGAMES. THAT' S THE
VESTERN DI STRI CT OF WASHI NGTON 2022 HOLDI NG THAT A VI DEO
GAME | S SOFTWARE, | T'S A SERVICE, NOT AN OBJECT.
GROSSVAN VERSUS ROCKAWAY | N NEW JERSEY SUPERI OR COURT:
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QUOTE, THERE ARE NO FACTS ALLEGED THAT WOULD SUPPCORT THE
THEORY THAT SNAP' S ACTI ONS QUALI FY OR CONSTI TUTE A
PRCDUCT UNDER PRODUCTS LI ABILITY LAW THEN JACOBS
VERSUS META PLATFORMS, CALI FORNI A SUPERI OR COURT I N
MARCH OF 2023: QUOTE, HAVI NG REVI EWED THE AUTHORI TY
Cl TED BY THE PARTI ES AND RAI SED BY THE COURT, THE COURT
FI NDS THAT A SCClI AL MEDI A PLATFORM THAT CONNECTS | TS
USERS, FACEBOOK, |S MORE AKIN TO A SERVI CE THAN PRODUCT.

THE COURT: CAN | ASK YOQU TWD THI NGS? | KNOW
YOU RE RUSH NG AND | WORRY, | DO WANT TO HOLD YQU TO
YOUR TIME BUT | ALSO DON' T WANT YOU TO RUSH, SO YOU NEED
TO TELL ME IF THE TIME I'VE G VEN | S | NADEQUATE.

MS. GRANT: THANK YOU, YOUR HONCR

THE COURT: DON T BE BASHFUL | N THAT REGARD.

NO. 1, AS SOON AS THE FLOOR IS OPEN TO THE
PLAI NTI FF AND THI'S TOPI C COMES UP, THEY WLL C TE TO ME
THE ELECTRI C CURRENT CASES, RIGHT? SO YOU M GHT
ANTI Cl PATE THAT AND TELL ME ABOUT THAT.

SECOND AND MORE BROADLY, IS THI S WORLD WVE ARE NOW
TALKI NG ABQUT A BI NARY, SOVETHI NG THAT'S ElI THER A
PRODUCT OR A SERVI CE AND THERE | S NOTHI NG | N- BETWEEN?

MS. GRANT: | DO THINK SO. | MEAN, | WAS GO NG TO
MENTI ON SECTI ON 19-A OF THE TH RD RESTATEMENT, WH CH
DEFI NES A PRODUCT AS A TANG BLE PERSONAL PROPERTY
DI STRI BUTED COMVERCI ALLY FOR USE OR CONSUMPTI ON. I N THE
LAST 25 YEARS, WE' VE HAD A LOT OF DI FFERENT SOCI AL APPS
| N THE LAST 25 YEARS. | T HAS NOT BEEN UPDATED TO EXTEND
TO ANYTHI NG BEYOND TANG BLE PRODUCTS.
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LET ME TALK ABOUT CAUSATI ON AND | WANT TO ANSVER
ANOTHER QUESTI ON YOU POSED EARLI ER THIS MORNI NG |
THI NK PART OF THE REASON WHY THESE CLAI MS DON T MAKE
SENSE | N REGARDS TO A SOFTWARE APP IS | F YOU TH NK OF
THE MULTI PLE | NTERVENI NG CAUSES THAT OCCUR - -

THE COURT: HOW DO | DECI DE THAT ON DEMJURRER?
| SN T THAT THE PROTOTYPI CAL QUESTI ON OF FACT AS TO
VHETHER AN | NTERVENI NG CAUSE | S A SUPERSEDI NG CAUSE OR
MERELY A CONTRI BUTI NG CAUSE?

MS. GRANT: | WAS GO NG TO ADDRESS THAT I N THE
QUESTI ON THAT YOQU PCSED. | REMEMBER THE QUESTI ON YQU
POSED EARLI ER THIS MORNI NG, |' M PARAPHRASI NG AND |
APOLOE ZE TF I GET I'T WVRONG WHO SHOULD BEAR THE COST
OF LOSSES ASSCCI ATED W TH SOFTWARE APPS | N THE 2023
WORLD WE' RE N WTH ELECTRONI C | NTERCONNECTEDNESS.

AND | THOUGHT ABOUT | T DURI NG LUNCH, WHAT STRUCK
ME WAS THAT THAT QUESTI ON PRESUPPOSES THAT THE HARM I N
TH S CASE FLOAS DI RECTLY FROM THE USE OF SNAPCHAT.

THAT' S NOT' THE CASE.

NEARLY 400 M LLI ON USERS USE SNAPCHAT ON A DAILY
BASIS AND DI D NOT' DI E OF FENTANYL PO SONI NG  THE HARM
HERE | S ASSCOCI ATED W TH | NDECTI NG A FENTANYL- LACED DRUG
AND THE PARTY THAT BEARS RESPONSI BI LI TY FOR THAT HARM | S
THE PARTY THAT MADE THE DRUG SCOLD THE DRUG HAD
POSSESSI ON OF THE DRUG AND MADE MONEY OFF THE SALE OF
THAT DRUG  AND THAT' S THE DRUG DEALER.

SNAP PLAYED NO ROLE IN ANY OF THOSE THI NGS | JUST
LAID QUT, NOR DID IT PLAY ANY ROLE I N THE CREATI ON OF
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THE CONTENT, THE MESSACES ABOUT BUYI NG DRUGS. THAT' S
VHY YOUR QUESTION, |IT DOESN T REALLY APPLY. | T APPLIES
TO A MANUFACTURER WHO MAKES THE PRCDUCT AND SELLS THE
PRCDUCT AND THE DI STRIBUTOR I N THE TRADI TI ONAL LI NE OF
PRCDUCTS LI ABI LI TY BECAUSE THEY' RE MAKI NG AND SELLI NG
THE PRODUCT.

HERE, THE PRODUCT THAT CAUSED THE HARM THE
OVERDOSE AND DEATH, WAS THE DRUG THAT WAS SECRETLY LACED
W TH FENTANYL, A LETHAL DOSE OF FENTANYL.

SO WHAT YOUR QUESTI ON SUGGESTS | S THAT SNAP SHOULD
BE HELD LI ABLE FOR ALL THE CRI M NAL ACTIVITY THAT CAN
OCCUR ON I TS PLATFORM W TH NEARLY 400 M LLI ON DAI LY
USERS. SOVE OF THEM ARE, YES, UP TO NO GOCD AND DO NG
THI NGS THAT ARE | LLEGAL.

THE COURT: YOUR ARGUMENT |'S BROADER THAN THE
PRCDUCTS LI ABILITY. YOUR ARGUMENT WOULD REACH TO
NEGLI GENCE AS VEELL.

MS. GRANT: RIGHT, BECAUSE - -

THE COURT: NOTW THSTANDI NG WHAT | S WEI RUM VERSUS
RKO AND A VARI ETY OF OTHER -- WEI RUM WAS THE WRONG CASE
PERHAPS, BUT THERE ARE A COLLECTI ON OF CASES, CALIFORNI A
SUPREME COURT AND OTHERW SE, WHERE THERE ARE CRI M NAL
VI OLATI ONS BY EMPLOYEES, SAY I N HOSPI TALS OR PQOLI CE
FORCES THAT ARE QUTSI DE THE SCOPE OF THE EMPLOYMENT OF
THE -- OUTSI DE THE EMPLOYMENT RELATI ONSHI P.  BUT
NONETHELESS, THERE IS A DUTY UNDER NEGLI GENCE I N SOVE OF
THOSE CASES.

MS. GRANT: ALL THE CASES THAT PLAI NTI FF CI TES ARE
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PREM SES LI ABILITY AND | T'S NEVER BEEN EXTENDED | N ANY
COURT I'N CALI FORNI A TO SOFTWARE APPS. | F YOU RE TALKI NG
ABOUT THE ROAMLAND FACTORS, ONE OF THE -- THERE' S SEVEN
FACTORS BUT THERE' S TWO BUCKETS, RI GHI, FORESEEABI LITY
AND PUBLI C PCLI CY. |'M REALLY FOCUSI NG I N ON THAT PART
BECAUSE RONLAND MAKES CLEAR - -

THE COURT: WHI CH PART?

MS. GRANT: THE PUBLI C PCLI CY. WHEN YOQU LOOK AT
THI'S CASE I N TERMS OF THE QUESTI ON YOU POSE THAT SNAP
SHOULD BE RESPONSI BLE FOR CRI M NAL ACTIVITY THAT OCCURS
ON I TS PLATFORM W TH 400 M LLI ON DAILY USERS, THE SCALE
OF THAT, THAT I'S NOT FEASI BLE, | T'S NOT' PRACTI CAL AND
WOULD CEASE TO EXI ST.

AND THE 9TH CIRCU T I N DYROFF MADE | T CLEAR THAT
| F YOU | MPOSE THI S DUTY WHERE, QUI TE FRANKLY, NONE
EXISTS IN THE LAW | F YOU | MPCSE A DUTY ON A SOFTWARE
APP TO BE RESPONSI BLE, NOT' THE DRUG DEALER WHO ACTUALLY
CAUSED THE HARM HERE, BUT YOU RE GO NG TO MAKE SNAP
RESPONSI BLE FOR THAT HARM VWHEN | T HAD NO ROLE I N SELLI NG
OR DI STRI BUTI NG THAT PRODUCT THAT KILLED THE DECEDENTS.
THAT' S NOT FEASI BLE AND THE WEBSI TE WOULD CEASE TO
EXIST. THAT'S WHAT THE 9TH DI STRI CT HELD AND OBSERVED
| N THE DYROFF CASE, WHICH | S QUI TE FRANKLY, YOUR HONOR,
ON ALL FOURS.

| F YOU WERE TO TAKE THI' S PCSI TI ON, YOU WOULD BE
DI AMETRI CALLY OPPCSED TO THE 9TH CIRCU T | N DYROFF AND
YOU WOULD BE DO NG SOVETHI NG THAT NO COURT | N THE
COUNTRY HAS DONE, WHI CH IS EXTENDED PRODUCTS LI ABI LI TY
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LAW VHETHER STRI CT PRODUCTS LI ABILITY, FAILURE TO WARN,
NEGLI GENCE AND EXTENDI NG I T AND SAYI NG WELL, THE
SOFTWARE APPS ARE THE | NSURERS OF THEI R PLATFORMS FOR
CRIM NAL ACTIVITY THAT OCCURS ON THE PLATFORM

THE COURT: | UNDERSTAND. LET ME MAKE TWD
OBSERVATI ONS FOR YOUR CONS| DERATI ON AND POTENTI AL
COMMENT. EVEN STRI CT PRODUCTS LI ABI LI TY, THE LAW DOES
NOT TURN A DEFENDANT I NTO AN | NSURER. | TAKE YOUR PO NT
THAT I'N MANY | NSTANCES OF STRICT LIABILITY, THE BURDEN A
PLAI NTI FF HAS TO SHOW LI ABI LI TY | S LESS THAN UNDER A
NEGLI GENCE THEORY. BUT IT'S NOT AN | NSURER.

THE OTHER COMMENT | WOULD CI TE |'S PROPOSI TI ON 51
S GO NG TO APPLY TO THESE CASES | THINK. | DON T KNOW
VHY |I'T WOULD NOT. IT IS NOI' TRUE THAT AT LEAST WTH
RESPECT TO NONECONOM C DAMAGES, NONECONOM C DAMAGES,
VERE THESE CASES TO GO FORWARD TO TRI AL AND ALL THE
REST, THAT -- WELL, | SHOULD EVEN GO ONE STEP MORE
CONDI T1 ONAL.

| F THE CASES GO TO TRI AL AND | F SNAP WERE HELD
LI ABLE ON ANY THEORY AND MONEY DAMAGES WERE AWARDED,
SNAP WOULD BE PERM TTED AT TRIAL TO ASK THE FI NDER OF
FACT TO ATTRI BUTE FAULT OF THE DRUG PUSHER. AND
POTENTI ALLY EVEN TO THE DECEDENT FOR PURPCSES OF AN
ALLCCATI ON OF RESPONSI BI LI TY, WH CH WOULD HAVE AN EFFECT
AT AMN MM ON -- WELL, NOIT AT AMNMM I|IT WULD HAVE
AN EFFECT ON NONECONOM C DAMVAGES. AGREED?

MS. GRANT: RIGHT. OBVIQUSLY, | DON T TH NK THAT
VE SHOULD BE EVER BE ANYWHERE NEAR A TRIAL IN TH S CASE
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BECAUSE, AGAIN, WHEN YOU RE ANALYZI NG APART FROM
SECTI ON 230, WHI CH | MMUNI ZES SNAP, BUT WHEN YOU LOOK AT
HAS THE PLAI NTI FF STATED A VI ABLE CLAI M FOR PRODUCTS
LI ABILITY, WE START AND END WTH IS THE APP A PRODUCT?
ANSVER |'S NO, THAT' S THE END.

| F YOU START TO GO BEYOND THAT AND THEN SAY THAT
NOW YOU RE GO NG TO SAY IT'S A PRODUCT AND I T' S
SOVETHI NG THAT THEY SHOULD BE RESPONSI BLE FOR HOW
CRI M NALS ABUSE THAT PRODUCT AND THEY SHOULD THEN BEAR
THE COST OF THAT LGSS, AGAIN, | MEAN, | CAN T PO NT YQU
TO ANY CASE BECAUSE THERE ARE NONE THAT HAVE GONE THAT
FAR. AND THAT' S REALLY A LEG SLATURE DETERM NATI ON.

THE COURT: | HEAR YOU AGAIN. LET ME PARAPHRASE
VHAT YOU RE TELLING ME, HONI'M HEARING IT. AT A
M NI MUM VHAT YOU RE TELLING ME IS | F SOVEHOW STRI CT
LIABILITY IN TORT WERE TO APPLY TO THI S -- OKAY, LET ME
BACK UP.

YOU NEED TO TELL ME WHAT WORD TO USE; WHAT IS THI S
THI NG THAT SNAP IS IN THE BUSINESS OF DONG? IS IT --
| TS NOT A PRODUCT, ACCORDI NG TO SNAP. | KNOW THAT THE
PLAI NTI FFS SAY WAIT A SECOND, THEI R EXECUTI VES SAY I T' S
A PRODUCT AND | KNOW VHAT YQU HAVE TO SAY ABOUT THAT;
THAT THAT |'S NOT DETERM NATI VE.

|F WE' RE NOT GO NG TO CALL IT A PRODUCT, IS IT A
SERVI CE?

MS. GRANT: YES.

THE COURT: OKAY. THEN | WLL USE YOUR TERM

MS. GRANT: | T'S A SOFTWARE APP, AN | NTANG BLE
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SOFTWARE APP THAT PROVI DES A SERVI CE TO PECOPLE. THAT
SERVICE I S A METHOD OF COMMUNI CATION.  AND | F YQU VE
BEEN ON SNAPCHAT WHAT YOU WLL SEE IS IT'S A WAY TO SEND
MESSAGES AND PHOTCS.

THE COURT: | GOT IT. | WANT TO USE LANGUAGE THAT
SNAP |'S COMFORTABLE WTH, WHICH IS SNAP | S A SERVI CE
THAT I'T OFFERS TO THE PUBLI C. OKAY. AND PURVEYS TO THE
PUBLI C.

SO YOU RE TELLING ME, | THI NK ON THE LAST PO NT,
EVEN | F SOVEHOW THI S SERVI CE THAT SNAP OFFERS WERE TO BE
COVPREHENDED W THI N THE WORLD OF STRI CT PRODUCTS
LI ABI LI TY SOVEHOW AND, JUDGE RI FF, YOU WOULD BE THE
FI RST JUDGE | N CALI FORNI A TO DECI DE THAT. EVEN I F
THAT' S A MATTER OF DUTY ANALYSIS, DUTY ANALYSI S, THERE
COULD BE NO LI ABI LI TY BECAUSE OF THE | NTERVENTION, AS I T
VERE, BY THE SELLER OF THE DRUG

AM | GETTI NG YOUR PO NT CORRECT?

MS. GRANT: YOU RE GETTING THERE. NOW I F WE GO
QUTSI DE OF THE PRODUCTS LI ABI LI TY WORLD, WE' RE GO NG TO
GO OVER INTO I'S THERE EVEN A DUTY TO PROTECT USERS FROM
THI RD- PARTY CRIM NAL ACTIVITY ON THE SITE.  AGAIN,
THERE' S NO DUTY, PLAINTIFFS CI TED NO DUTY. THEY CITE
THE PREM SES LI ABI LI TY CASES THAT ARE DI STI NGUI SHABLE.

BUT WHEN YOU LOOK AT THE ROALAND FACTORS, RI GHT,
YOU ARE LOCKI NG AT, AGAIN, THE PUBLI C POLI CY AND SAYI NG
THAT -- AND I T'S NOT JUST SNAPCHAT. YOU WOULD BE SAYI NG
THAT EVERY SOFTWARE APP | S RESPONSI BLE FOR BEARI NG THE
LOSS OF -- LET'S GET TH S STRAIGHT, IN TH S CASE, THE
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DRUG DEALER ABUSED SNAPCHAT, VI OLATED THEI R TERMS OF
SERVI CE.

SO THEY ABUSED THE PLATFORM TO TRANSM T | LLEGAL
DRUG MESSAGES AND THE DECEDENTS WANTED TO BUY THE DRUGS.
SOVEHOW THE PECPLE THAT MADE THOSE DECI SI ONS ARE NOT
RESPONSI BLE BUT SNAP I'S.  AND THE ONLY THI NG SNAP DI D
WAS PROVI DE THE TOOL BY WHI CH THEY COVMUNI CATED.

AGAIN, AS | MENTIONED EARLIER, I'T WASN T THAT
SNAP, | F YOU TAKE THEI R ALLEGATI ONS AS TRUE, SOVEHOW
MADE THI S CONNECTI ON.  BUT EVEN | F THAT' S THE TRUE, THAT
SNAP | S THE ONE THAT BROUGHT THE DRUG DEALER AND THE
USER TOGETHER, JUST MAKI NG CONNECTI ONS |'S NOT THE HARM
BECAUSE PEOPLE CAN CONNECT AND NEVER TRANSM T ANY
CONTENT. PEOPLE CAN CONNECT AND TRANSM T CONTENT THAT
| S LI KE PET MEMES OR VI DECS OR FUNNY SILLY FACES. NO
HARM

THE HARM HERE CAME FROM THE MESSAGES ABOUT BUYI NG
DRUGS. THE DRUGS WERE BOUGHT AND UNFORTUNATELY WERE
SECRETLY LACED WTH A LETHAL DOSE OF FENTANYL.

THE COURT: | HAVE A QUESTI ON OF LAW FOR YOU,
VH CH IS WVE REFER TO I T AS THE ROALAND FACTORS, THI S
COLLECTI ON OF POLI CY CONSI DERATI ONS THAT THE LAW WH CH
MEANS JUDGES, EVALUATE A WAY TO DECI DE WHETHER THE LAW
W LL | MPOSE AN OBLI GATI ON OF DUE CARE TO A CERTAI N KI ND
OF PLAI NTI FF UNDER CERTAI N KI NDS OF FACTS.

IS THAT A FAIR SUMVARY OF HOW YOU UNDERSTAND WHAT
VWE CALL THE ROALAND FACTORS?

MS. GRANT: YEAH. AND TO YOUR EARLI ER PO NT - -
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THE COURT: WAIT, LET ME ASK MY QUESTI ON AND THEN
EXPAND ON WHATEVER YOU NEED TO.  DOES THAT POLI CY
ANALYSI S, THE SO CALLED ROALAND FACTORS AS CARRI ED
FORWARD | N 30 OR 40 MORE CASES SI NCE ROALAND, PUBLI SHED
OPINION, DCES IT APPLY TO STRI CT PRODUCTS LIABILITY? 1S
THERE THE SAME PCLI CY ANALYSI S?

MS. GRANT: | TH NK WHEN YOU RE LOOKI NG AT
ROALAND, WHEN YOU LOOK AT THE CONTEXT OF THAT CASE, I T
TALKS ABOUT THE LONG RECOGNI ZED DUTY OF A LANDLORD TO A
TENANT. | TH NK THE CALI FORNI A SUPREME COURT MADE CLEAR
| N BROAN VERSUS U. S. A, TAEKWONDO. THE PURPOSE OF THE
ROAMLAND FACTORS |'S TO DETERM NE WHETHER THE RELEVANT
Cl RCUMSTANCES WARRANT LI M TI NG A DUTY THAT ALREADY
EXI STS, NOT TO RECOGNI ZE LEGAL DUTI ES | N NEW CONTEXTS.

VHEN YOU RE LOCKI NG -- THAT' S ALSO THE PEREZ CASE.
NOTI NG THAT ROANLAND, QUOTE, HELD THAT THE LI ABILITY OF
AN OANER OF LAND WAS TO BE GOVERNED BY CORDI NARY
PRI NCl PLES OF NEGLI GENCE LAW

AGAI N, WHEN WE LOOK AT THE ROMLAND FACTCRS, IT S
ALMOST EXCLUSI VELY USED | N THE CONTEXT OF PREM SES
LIABILITY OR A LAND OMNER, THE DUTY TO A GUEST.

THERE | S NO LEGAL BASI S TO | MPCSE ON SNAP A DUTY
OF CARE TO PROTECT USERS FROM THE ACTS OF THI RD- PARTY
CRIM NALS. SO | WOULD ARGUE, YOUR HONOR, ROWALAND
DOESN T EVEN APPLY TO THOSE TYPE OF Cl RCUMSTANCES. BUT
| WOULD PO NT YOU AGAIN TO DYROFF. | THI NK THE 9TH
CIRCU T HAS DONE A LOT OF THI S WORK.  DYROFF ACTUALLY
CONSI DERS THE ROANLAND FACTORS AND DECLI NED TO | MPGSE A
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TO DUTY TO PROTECT USERS FROM THI RD- PARTY DRUG DEALERS.

HERE' S WHAT THE 9TH CIRCUI T SAID: QUOTE, | MPOSI NG
A DUTY AT BEST WOULD RESULT IN A WEAK AND | NEFFECTI VE
GENERAL WARNI NG TO ALL USERS. | T WOULD, QUOTE, HAVE A
CHI LLI NG EFFECT ON THE | NTERNET BY OPENI NG THE FLOCD
GATES OF LI TI GATI ON ABOUT THI RD- PARTY CRI M NAL CONDUCT
AND THAT RI SK CAN BE MORE APPARENT I N THE REAL WORLD
THAN I'N A VI RTUAL SOCI AL NETWORK THAT PLAI NTI FF CLAI MS
| NVOLVED.

| DO THI NK THAT PLAI NTI FFS HAVE ALMOST EXCLUSI VE
RELI ANCE ON PREM SES LI ABI LI TY CASES UNDERSCORES THAT NO
COURT, PARTI CULARLY | N CALI FORNI A, HAS DONE WHAT
PLAI NTI FFS ARE ASKING YOQU TO DO, WVHICH IS TO FI ND A DUTY
FOR A COMWUNI CATI ONS SERVI CE TO PROTECT | TS USERS FROM
DRUG DEALERS WHO M GHT HAVE HARMFUL COMMUNI CATI ONS W TH
THEM ON THAT -- ON SNAPCHAT.

THE COURT: | T MAY WELL BE SNAP' S POSI TI ON, |
DON' T KNOW THAT -- REM ND ME, THERE ARE HOW MANY SNAPS
DAI LY ON THE SYSTEM?

MS. GRANT: THAT'S A GREAT QUESTI ON, YOUR HONOR
THERE ARE NEARLY 400 M LLION DAILY USERS. SO EVEN | F
JUST ONE PERSON SENT ONE SNAP, YOU WOULD HAVE 400
MLLION. BUT YOU COULD HAVE CLOSE TO A BI LLI ON SNAPS A
DAY.

THE COURT: SO A VERY BI G NUMBER OF SNAPS PER DAY,
VHATEVER I T IS, I T MAY VELL BE SNAP' S POSI TI ON THAT
USI NG UTMOST CARE, THE VERY BEST CARE THAT THAT STATE OF
THE ART, GOOD | NTENTI ONS AND FULL RESOURCE, FULL
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FI NANCI AL RESOURCE CAN APPLY W LL BE | NEFFECTI VE I N

ELI M NATI NG THE KIND OF, AS YQU PUT IT, |LLEGAL AND

PERNI Cl QUS COVMUNI CATI ON THAT HAPPENED HERE. | T MAY
VELL BE SNAP' S POSI TI ON ON THAT.

| F THAT WERE TRUE, | F THOSE FACTS ARE TRUE, THAT
WOULD CERTAI NLY WVEI GH UPON A DUTY ANALYSI S, RI GHT,
BECAUSE ONE WOULD SAY, ONE WOULD THINK I'T'S AN UNW SE
SCCI AL POLI CY TO | MPOSE A DUTY. FOR THOSE I N THE
COURTROOM WHO DON' T KNOW WHAT THAT WORD MEANS, | T REALLY
MEANS LEGAL OBLI GATI ON BECAUSE DUTY SOMVETI MES HAS A
MORAL SENSE TO IT. ALTHOUGH ROALAND DOES MENTI ON A
MORAL COVPONENT AS WELL. THAT'S A DI GRESSI ON.

MYy PONT IS, I"MGETTING TOIT, | PROM SE, SNAP
CERTAI NLY WOULD WANT THE COURTS TO KNOW THAT EVEN USI NG
UTMOST CARE, I T CAN T ELI M NATE TH S PERNI Cl QUS WRONGFUL
CONDUCT, WH CH WOULD I'N FACT TURN I T | NTO AN | NSURER

MS. GRANT: RIGHT --

THE COURT: My PONT, "M GANG TO GET TOIT. |IF
THAT'S TRUE, DON T | NEED A FACTUAL RECORD?

MS. GRANT: NO | TH NK COURTS THAT HAVE
ADDRESSED THE SI'M LAR REQUESTS TO | NVENT A BRAND NEW
LEGAL DUTY HAVE REPEATEDLY REJECTED IT. LET'S LOOK AT
THE UNI TED STATES SUPREME COURT, WHAT I T SAYS IN THE
TAAMNEH CASE. QUOTE, PLAINTI FFS | DENTI FY NO DUTY THAT
WOULD REQUI RE DEFENDANTS OR OTHER
COMMUNI CATI ONS- PROVI DI NG SERVI CES TO TERM NATE CUSTOVERS
AFTER DI SCOVERI NG THAT THE CUSTOVERS WERE USI NG THE
SERVI CE FOR I LLICI' T ENDS.
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THE 9TH QA RCUI T I N DYROFF EMPHASI ZED THAT I T IS --
THE 9TH CCRCU T WAS A MOTION TODISMSS. SO IT'S SAYI NG
LOOKI NG AT THE DUTY ANALYSIS IN A MOTI ON TO DI SM SS AND
SAYING I T'S A LEAP TOO FAR TO REQUI RE THAT A SCCI AL
NETWORK WEBSI TE OQUGHT TO PERCEI VE RI SKS THROUGH
ALGORI THV5S AND OTHER | NPUTS ABOUT A DRUG DEALER ON I TS
SI TE.

OF COURSE VWHAT WOULD WE DO? WARN? WE DON' T HAVE
A DUTY TO WARN OF AN OBVI QUS AND KNOWN DANGER

THE COURT: | DON T KNOW WHAT HAPPENED | N THE
TRIAL COURT I N THAT CASE. WAS THAT A MOTI ON TO DI SM SS?

MS. GRANT: YES.

THE COURT: LET ME CONTINUE TO PUSH A LI TTLE BIT
ONTH'S. | THNK I WLL SAY THAT -- | TH NK THE
PRI NCl PAL PO NT YOU RE MAKING IS RIGHT, WHICH IS, JUDGE,
THIS I'S TERRA I NCOGNI TA, IT'S TERRA NUEVA. THIS IS A
NEW THI NG THAT THE PLAI NTI FFS ARE ASKING ME TO DO, IT' S
A NEW LAND.

NOW THE PLAI NTI FFS MAY SAY, NO, I T'S NOTI. AND
| LL HEAR ABOUT THAT SHORTLY. BUT LET'S SAY YQU RE
RIGHT THAT I T'S NOT A -- STRI CT PRODUCTS LI ABI LI TY
DOESN T APPLY. SO IF THAT DOESN T APPLY, WHAT DCES?
VELL, NEG.I GENCE, RI GHT?

VHEN ALL IS SAID AND DONE, YOU BO L DOMW THE 16
COUNTS, IT'S EITHER A STRICT PRODUCTS LIABILITY ORIT S
NOT. THERE IS FRAUD, I WLL NOTE. SO I GUESS IT S
THREE TI MES BO LED DOMN.

YOUR PONT TOME IS IT S NOT A PRODUCT, SO STRICT
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PRCDUCTS LI ABILITY DOESN T APPLY. AND TO THE EXTENT
| TS NEGLI GENCE, THE DUTY ANALYSIS | S DI SPCSI Tl VE,
THERE' S NO DUTY UNDER THE ROALAND FACTORS.

MS. GRANT: VELL, NOT UNDER THE ROANLAND FACTCRS.
OF COURSE THE ROAMAND FACTORS ONLY APPLIES TO EXI STI NG
DUTY. THERE WAS NO DUTY HERE, AGAIN, TO PREVENT FROM
COMMUNI CATI NG -- HOWN WOULD SNAP EVEN DO THAT? WE' RE
SUPPCSED TO SURVEI L EVERY MESSAGE?

THE COURT: MS. GRANT, IT'S CH CKEN AND EGG AND
HERE'S WHY. | THINK THI S | S WHAT THE PLAI NTI FFS W LL
PROBABLY SAY. NO THERE IS A DUTY, IT'S FOUND IN CIVIL
CODE SECTION 1714. EVERYBODY'S GOT A DUTY TO EVERYBODY
TO DO EVERYTH NG REASONABLE. THAT'S A LITTLE BIT OF AN
OVERSTATEMENT OF 1714. BUT ROALAND WAS AND | S DESI GNED
TO NARROW THAT GENERAL PREEXI STI NG DUTY OF REASONABLE
CARE | THI NK.

YOU DON' T SEE I'T THAT WAY?

MS. GRANT: NO, | DON T, YOUR HONOR ~ AND | WANT
TO GO BACK TO SOVETHI NG YOU JUST SAI D; THAT THE
PLAI NTI FFS FEAR WE' RE | N NEW TERRI TORY HERE. NO WE' RE
NOT BECAUSE MANY, MANY PLAI NTI FFS HAVE DONE EXACTLY VHAT
THESE PLAI NTI FFS ARE DO NG THEY' RE TRYI NG TO GET
PRCDUCTS LI ABI LI TY LAW EXTENDED TO A SOFTWARE APP THAT' S
A SERVICE. AND THE COURTS HAVE DECLI NED TO DO SO

SO WHAT MY PO NT WAS, YOU WOULD BE THE FI RST TO
ACTUALLY ACCEPT PLAI NTI FFS" | NVI TATI ON TO EXTEND
PRCODUCTS LI ABILITY LAWFOR | NTANG BLE SERVI CES. MANY
PLAI NTI FFS HAVE TRI ED THE SAVME ARGUMENT, NO COURT HAS
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ACCEPTED THE I NVI TATI ON SO YOU WOULD BE THE FI RST.
THE COURT: THI S IS WHAT | MEANT BY NEW TERRI TORY.

| HEARD WHAT YOU SAID AND | TAKE YOUR PONT. | TRIED TO
ALLUDE TO THI S I N MY FURTHER PRELI M NARY ABSTRACT
COMMVENTS.

TH S CASE IS NOT COMFORTABLY FI'T, | DON T TH NK,
| NTO PREEXI STI NG CONTAI NERS OF THE LAW  READI NG THE
PLAI NTI FFS' VERSI ON OF THE FACTS HERE AND DA NG WHAT |
MJUST DO ON A DEMJRRER, VHI CH | S TAKE THEM AS TRUE,
| NDULG NG ALL THE | NFERENCES | N THEI R FAVOR, | THI NK
VHAT THEY' RE SAYI NG El THER EXPLI CI TLY OR | MPLI CI TLY
| S -- WELL, THEY'RE SAY I T'S A PRODUCT. BUT IF I TS NOT
A PRODUCT, IT'S NOT PURELY A SERVICE EITHER IT S
SOVETHING -- IT'S A THRD TH NG

THAT' S WHY | ASKED YOU BEFORE | S THE WORLD DI VI DED
| NTO A BI NARY OF PRODUCTS AND SERVI CES, |'S THERE NOTHI NG
ELSE. | TH NK THE PLAI NTI FFS WOULD TELL Mg, YEAH,
THERE' S SOVETHI NG ELSE; IT'S THE WLD AND WOOLY WORLD OF
SCCIAL MEDIA, VWHICH IS A THI RD THI NG

HERE' S MY STRAI GHT-UP QUESTION, AND |'LL DO IT IN
PARTS. WERE |, ON TH S DEMJURRER, TO CONCLUDE THAT THE
LAW OF STRI CT PRODUCTS LI ABI LI TY SHOULD APPLY AND DOES
APPLY TO THESE SET OF FACTS, | S THERE BI NDI NG CALI FORNI A
AUTHORI TY THAT SAYS | MAY NOT DO THAT?

MS. GRANT: SO LET ME --

THE COURT: | S THERE A COURT OF APPEAL DECI SI ON OR
A SUPREME COURT DECI SI ON FROM THE CALI FORNI A STATE COURT
SYSTEM NOT A FEDERAL COURT THAT BI NDS ME UNDER THE AUTO
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EQUI TI ES CASE AND SAYS, JUDCE Rl FF, YOU HAVE TAKEN AN
OATH TO FOLLOW THE LAW THIS IS THE LAW FOLLOWIT ON
TH 'S PO NT.

MS. GRANT: | DO THI NK THE COURT OF APPEAL I N
PRAGER AND DCE ON SECTION 230 IS BINDI NG ON TH S COURT
SO DON' T TH NK YOU SHOULD EVER GET TO THE PRODUCTS
LI ABI LI TY QUESTI ON BECAUSE SNAP | S | MMUNI ZED FROM ALL
THE CLAI M5 PLAI NTI FFS ALLEGES.

| F YOU RE ASKI NG ME HAS A COURT CONSI DERED THI S
EXACT | SSUE, | ACTUALLY DID G VE YOQU A LI ST OF Bl NDI NG
AUTHORI TIES I N CALI FORNIA. | MEAN, YOQU CAN LOOK AT THE
GRUPI  VERSUS X- TREME SCOOTERS; CALI FORNI A SUPERI OR COURT
2017 OF THE REYES CASE. | T WAS A PRODUCTS LI ABI LI TY
CASE, THE DEMJURRER WAS SUSTAI NED BECAUSE | T WAS - -

SECTI ON 230 APPLI ED.

| F YOU RE ASKI NG ME HAS A COURT EVER ANALYZED
VHETHER OR NOT' AN APP LI KE UBER OR SNAPCHAT OR FACEBQOCK,
| NSTAGRAM OR MYSPACE OR TI KTOK IS A PRODUCT, YES. AND
REPEATEDLY COURTS ACROSS THE COUNTRY CONCLUDED NO.

BUT CAN | CITE YOU TO A CASE WHERE YOU RE BOUND BY
THAT? YES, | ALREADY Cl TED YOQU THE CALI FORNI A CASES.
SO YQU ASKED ME TO DO ANOTHER SUPPLEMENTAL AUTHORI TY.
THE MAJORITY OF THESE CASE ARE I N FEDERAL COURT. A LOT
OF THOSE CASES ARE I N THE DI STRI CT COURTS OR THE 9TH
Cl RCUI T.

AGAI N, | KNOW YQU RE GRAPPLI NG AND | DO WANT TO
| DENTI FY THIS. | CAN SENSE YOU RE GRAPPLI NG W TH WHAT
YOU PERCEI VE TO BE THAT WE' RE I N THI S UNCHARTED
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TERRI TORY W TH SOVETHI NG YOU THI NK MAYBE I T'S NOT A
PRCDUCT, MAYBE IT'S NOT A SERVICE, MAYBE | T'S SOVEVHERE
ELSE.

BUT WHEN YOU LOOK AT THE JURI' S PRUDENCE OF THESE
CASES, WTH THE UNI TED STATES SUPREME COURT REFERRI NG TO
THESE AS SERVI CES, THE 9TH CI RCU T, CALI FORNI A COURTS OF
APPEAL, DI STRICT COURTS | N CALI FORNI A AND ELSEWHERE,
THIS I'S UNCHARTED. THI S IS NOI' A CASE OF FI RST
| MPRESSI ON.

PLAI NTI FFS HAVE BEEN DO NG TH S FOR YEARS VHEN
THERE ARE ElI THER TRAGEDI ES OR SOVETHI NG LI KE I N THE
AVAZON CASE WHERE A BATTERY EXPLODED. THE PONT IS TH S
'S NOT NEW | TH NK THERE' S A WELL TRODDEN PATH FOR YQU
TO FOLLOWIN TERMS OF | F YOU RE FOLLON NG THE LAW AND
THE CGREAT VEI GHT OF AUTHORI TY, NO ONE HAS HELD THESE
APPS ARE PRODUCTS. THEY HAVE HELD THEY' RE | NTANG BLE
SERVI CES.

THE COURT: | HEAR YQU.

MS. GRANT: BEFORE | END, BECAUSE | WANT TO BE
M NDFUL OF MY TI ME - -

THE COURT: |'LL G VE YOU MORE TI ME, | F YOU NEED
I T. 1T S VERY | MPORTANT THAT WE HAVE THI S
COVMUNI CATI ON. | THI NK WHAT YOU WOULD HAVE ME

UNDERSTAND -- WELL, YOU WOULD HAVE ME UNDERSTAND ON 230,
THE LAWIS CLEAR AND THERE' S BI NDI NG AUTHORI TY AND
THERE' S NOT' MUCH FOR ME TO DO, OTHER THAN TO APPLY VHAT
| S ALREADY Bl NDI NG AUTHORI TY THAT | MJST APPLY?

MS. GRANT: YES, YOUR HONOR. THERE' S SO FEW CASES
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THAT HAVE ACTUALLY FOUND SECTI ON 230 NOT TO APPLY, NONE
OF WH CH ARE APPLI CABLE HERE. WE MADE THAT CLEAR IN OUR
BRI EFS, BUT THERE' S LEMMON, THERE' S OVEGLE. THERE' S THE
CASE | C TED, THE AMAZON STORE THAT SOLD A DEFECTI VE
BATTERY THAT BLEW UP AND BURNED SOVEONE.

THEN WE Cl TE THE LEE VERSUS AMAZON CASE THAT SCLD
FACE CREAM W TH MERCURY THAT DIDN T HAVE A PROP 65
WARNI NG THOSE CASES ARE REALLY THE ONLY ONES WHERE
THEY DIDN T APPLY SECTI ON 230. THEN YOU HAVE NUMEROUS
CASES - -

THE COURT: | GOT IT.

MS. GRANT: THAT'S WHY A LOT OF THE PRCDUCTS
LI ABI LITY, THE COURTS STOPPED AT SECTI ON 230. BUT THE
ONES THAT HAVE GONE BEYOND THAT HAVE THEN STOPPED WHEN
| T SAID IT'S NOT A PRODUCT.

THE COURT: OKAY, BUT |'M ASKI NG YOU TO | NDULGE MY
HYPOTHETI CAL ONE LAST TIME AND | WLL LET YOQU SIT DOMN
| F YOU WSH. HYPOTHETI CALLY, | GET PAST THE 230
ARGUMENT AND NOWWE' RE I N THE WORLD OF, QUOTE, PRODUCTS
LI ABI LI TY UNDER WHATEVER THEORY | S BEI NG ASSERTED.

T 1S YOUR VI EWTHAT THERE' S BI NDI NG CALI FORNI A
AUTHORI TY WH CH REQUI RES ME TO SUSTAI N THE DEMJURRER
W THOUT LEAVE TO AMEND AS TO THOSE THEORI ES?

MS. GRANT: RIGHT, BECAUSE NO AMENDMENT IS GO NG
TO CHANGE THE FACT I T'S NOT A PRODUCT. | T'S HARD TOO
BECAUSE WE' RE TALKING I N THE ABSTRACT. SO MAYBE YOU CAN
SHARE WTH ME SO | CAN BETTER ANSVER YOUR QUESTI ON, WHAT
ARE YOQU THI NKI NG THAT SNAP WOULD BE LI ABLE FOR UNDER A
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STRI CT PRODUCTS LIABILITY THEORY? [|'M NOT' FOLLOW NG
THAT PART OF IT.

| TS GREAT TO HAVE A THECRETI CAL, BUT | CAN T EVEN
UNDERSTAND | N PRACTICE, IS IT QJCK AD THE FACT THAT
PEOPLE CONNECT TO EACH OTHER QUI CKER? WELL, AGAIN, JUST
CONNECTING ISN'T IT. SO WE HAVE TO TH NK ABQUT I T.

VHEN YOU RE SAYI NG PRODUCTS LI ABILITY, IT 1S NOT IN THE
ABSTRACT, IT I'S WHAT EXACTLY ARE YOU SUGGESTI NG THAT
SNAP WOULD BE LI ABLE FOR?

THE COURT: |'M NOT SUGGESTI NG ANYTHING |'M
SUGGESTI NG THAT THE PLAI NTI FFS ARE SUGCGESTI NG A PRETTY
DETAI LED COLLECTI ON OF LEGAL THECRI ES; NEGLI GENCE
FAI LURE TO WARN, STRICT LIABILITY FAIL TO WARN, THAT THE
Rl SK OF HARM OQUTWEI GHS THE BENEFI T OF THE DESI G\,

ET CETERA, ET CETERA. | MEAN THAT' S THElI R THEQORY.

MS. GRANT: THAT'S THEI R THEORY BUT WE HAVE TO
LOOK AT THE ACTUAL FACTS. IF IT S NOT A PRODUCTS
LI ABI LI TY THEORY, WHAT | S CAUSI NG THE HARW?

THE COURT: AGAIN, THAT'S WHY | ASKED THE
QUESTION.  YOU RE RIGHT, |'M GRAPPLI NG AND STRUGGELI NG
VWHAT |'M STRUGGLI NG WTH IS DO | HAVE AN ADEQUATE BASI S
TO SUSTAIN A DEMURRER W THOUT LEAVE TO AMEND OR SHOULD |
PERM T A FACTUAL RECORD THEN LET YOU COVE AT ME W TH
SUMVARY JUDGMVENT?  THAT'S -- |'M JUST SHARING WTH YQU
VHAT | TOLD YOU EARLIER THI S MORNI NG THAT THAT' S
SOVETHI NG ON My M ND.

LAST THI NG BEFORE YOU SI T DOAN, ANYTHI NG YOU WANT
TO SAY ABOQUT THE ELECTRI CI TY CASES?
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MS. GRANT: | WLL DO THAT ON REBUTTAL. WHAT YQU
JUST POSED ABOUT SHOULD YOU DO THI'S ON SUMVARY JUDGVENT,
SHOULD YOU FACE THI S DECI SI ON DOWN THE ROAD ON AN
EVI DENTI ARY RECORD? NO, BECAUSE THEY HAVE ALLEGED,
VWE' RE GO NG TO ACCEPT AS TRUE THE 21 DEFECTS THAT THEY
CLAIM  VHEN YOQU LOOK AT THE GESTALT OF ALL 21 DEFECTS
OR | F YOU VWERE TO GO DEFECT BY DEFECT, ALLECGED DEFECT BY
ALLEGED DEFECT AND TO ANALYZE EACH ONE OF THOSE, |
MENTI ONED QUI CK AD, THAT'S PECPLE CONNECTI NG QUI CKER.

| F THE ALLEGATI ON THERE IS YOU SHOULD GET
DESI GN -- YOU SHOULDN T GET RID OF QU CK AD, YQU
SHOULDN T ALLOW PEOPLE TO CONNECT W TH PEOPLE MORE
QUI CKLY ON YOUR SITE. CONNECTI NG WTH PEOPLE | S NOT THE
HARM  NO ONE DI ED BECAUSE THEY CONNECTED W TH SOVEONE.
YOU CAN CONNECT W TH SOVEONE AND NOT EXCHANGE ANY
CONTENT, YOU CAN CONNECT W TH SOVEONE AND EXCHANGE CAT
MEMES ALL DAY LONG

THAT' S NOI' THE HARM YQOU CAN T DI VORCE THE HARM
THEY' RE TRYI NG TO BECAUSE THEY' RE TRYI NG TO EVADE
SECTI ON 230. YQOU CANNOT DI VORCE THI S CASE FROM THE HARM
VH CH STARTS W TH THE OVERDCOSE DEATHS THAT CAME FROM THE
MESSAGES THAT THE DRUG DEALERS AND USERS CREATED AN
EXCHANGE ABOUT BUYI NG | LLEGAL DRUGS.

SO EVERYTHI NG THAT YOU LOOK AT, AND THESE FEATURES
LI KE AGE VERI FI CATI ON AND ALL THESE OTHER THI NGS HAVE
BEEN LOOKED AT BY COURTS, WE CITED I N OUR BRI EF.
EVERYTHI NG COVES DOMN TO CONTENT FACI LI TATION. SO
CONNECTI NG PECPLE OR A SEMARALI TY ( PHONETI C), HOW LONG
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MOTION

| S CONTENT ALIVE ON THE SI TE.

SO ALL OF THESE DEAL W TH CONTENT FACI LI TATI ON,

El THER MAKI NG | T EASI ER FOR USERS TO CONNECT, MAKING I T
EASI ER FOR USERS TO EXCHANGE MESSAGES. | DON' T TH NK WE
CAN HAVE TH S CONVERSATI ON I N THE ABSTRACT. WE NEED TO
GROUND I T AND SAY, WELL, WHAT ARE THE CLAI MED DEFECTS?
THEY ALL RELATE TO CONTENT EXCHANGE. THAT' S WHY THEY' RE
ALL BARRED BY SECTI ON 230 AND THAT' S WHAT COURTS HAVE
CONCLUDED AGAI N AND AGAI N AND AGAI N.

| DON' T THINK I T'S APPROPRI ATE TO HAVE THESE
DI SCUSSI ONS LI KE I N A THEORETI CAL WAY, WE REALLY NEED TO
GROUND THEM I N WHAT ARE THEY ALLEGQ NG AND DO THEY RELATE
TO CONTENT. AND YES, FOR SECTI ON 230, WE' RE DONE.

NOW YOU RE TALKING ABOUT A QU CK AD, IT S A
FEATURE OF A PRODUCT. SO CONNECTI NG PEOPLE, THAT' S NOT
THE HARM THOUGH - -

THE COURT: THE SERVI CE.

MS. GRANT: THANK YOU, YOUR HONOR. FEATURE OF --
FEATURE OF A SERVI CE WHERE PECPLE ARE JUST CONNECTI NG
W TH ONE ANOTHER. NO ONE ALLEGED IN TH S CASE THAT
BECAUSE THEY CONNECTED W TH SOVEONE, THEY OVERDOSED FROM
FENTANYL. THAT'S NOT THE ALLEGATION. THE ALLEGATION IS
THEY BOUGHT DRUGS THAT WERE | LLEGALLY AND
SURREPTI TI OUSLY LACED W TH FENTANYL AND THE REASON THAT
HAPPENED | S BECAUSE OF THE MESSAGES. THAT'S THE HARM

THE COURT: OKAY. | UNDERSTAND YOUR ARGUMENT VERY
VELL AND YOU VE PRESENTED I T VERY WELL. | THANK YOU FOR
THAT.
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MS. GRANT: THANK YOU, YOUR HONCR

THE COURT: PLAI NTI FFS SI DE? | N ABOUT MAYBE
20 M NUTES WE' LL TAKE A BREAK FOR EVERYBODY | N CASE THEY
NEED I T.

MR BERGVAN: MAY | T PLEASE THE COURT, MATTHEW
BERGVAN. | T'S MY HONOR TO REPRESENT AARON AND AWMY
NEVI LLE, THE PARENTS OF ALEXANDER NEVI LLE WHO DI ED AT
THE AGE OF 14. | T'S MY HONOR TO REPRESENT JAI ME PUERTA
VHOSE SON DANI EL DI ED AT THE AGE OF 16; MARI AM HERNANDEZ
VHOSE SON JEFF DI ED AT THE AGE OF 17; Cl NDY
CRUZ- SARANTOS WHOSE SON DYLAN DI ED AT THE AGE OF 18;
BRI DGETTE NORRI NG WHOSE SON DEVON DI ED AT THE AGE OF 19;
JAVES AND SAMANTHA MCCARTHY WHOSE SON JACK DI ED ON
SEPTEMBER 25, 2021; MATTHEW AND CHRI STI NE CAPELOQUTO
VHOSE SON ALEXANDER DI ED AT THE AGE OF 20; PERLA NMENDOZA
VHOSE SON DANI EL DI ED AT THE AGE OF 20; SAMUEL CHAPMAN
-- DR LAURA CHAPMAN BERMAN VWHOSE SON SAMW DI ED ON
FEBRUARY 7, 2021, AT THE AGE OF 16; JESSI CA DI ACONT
VHOSE SON JACOB DI ED AT THE AGE OF 15; AND E. B. VWHOSE
DAUGHTER P. B. FORTUNATELY DI D NOT DI E BUT HAD A FENTANYL
OVERDCSE AT THE ACGE OF 17.

JUDGE, | N RESPONSE TO YOUR | NI TI AL COMVENTS | N
TERMS OF WHERE VWE ARE I N THE JURI' S PRUDENCE, AT LUNCH I
VEENT BACK AND LOOKED AT My JUDI Cl AL HERO. AND CARDOZA
VROTE 110 YEARS AGO A PRECEDENCE DRAWN FROM THE DAYS OF
TRAVEL BY STAGECOACH. THEY ARE NOT THE CONDI TI ONS OF
TRAVEL TODAY. THE PRINCI PLE IS THAT THE DANGER MJST BE
| MM NENT DOES NOT' CHANGE. BUT THE THI NGS SUBJECT TO THE
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PRI NCl PLE DO CHANGE. THEY ARE WHATEVER THE NEEDS OF
LIFE I N A DEVELOPI NG CI VI LI ZATI ON REQUI RES THEM TO BE.
THAT' S JUDGE CARDOZA, NEW YORK COURT OF APPEALS I N THE
MACPHERSON VERSUS BUI CK CASE.

YOUR HONOR, WE ARE IN THE M DST OF A FENTANYL
CRISIS. TH S 1S THE LARGEST KILLER OF YOUNG PECPLE.
ACCORDI NG TO THE CDC, 3500 CHI LDREN DI E PER YEAR AT
THE SAME TI ME THAT DRUG USE OVERALL |'S GO NG DOAN AMONG
OUR YOUNG PEOPLE, DEATHS HAVE | NCREASED 350 PERCENT.

I TS SINGULARLY THE RESULT OF THE AVAI LABI LI TY OF
FENTANYL. AND IT I'S SI NGULARLY THE RESULT OF KI DS THAT
ARE NOT SEEKI NG FENTANYL BUT WHO | NADVERTENTLY | NGEST
FENTANYL TO OTHER COUNTERFEI T DRUGS OR FROM MARI JUANA.

THIS I'S NOT AN ACCI DENT AND THIS IS NOT A
CO NCI DENCE, THI S I'S DI RECTLY TI ED TO SNAPCHAT. THE
| NSTANCES ARE THAT THE DEATHS, THE VAST MAJORITY OF
THESE DEATHS RESULT FROM DRUGS PURCHASED ON-LINE. AND
SNAPCHAT IS I NVOLVED I N MORE OF THESE CASES THAN ALL
OTHER PRODUCTS COMBI NED. THAT IS A FACT THAT IS BORN
OQUT BY LAW ENFORCEMENT.

THIS IS NOT -- AND TH'S I S WHAT HAS G VEN RI SE TO
THI' S EPI DEM C AND BRI NGS US HERE TODAY. SNAPCHAT IS
| N\VOLVED | N THEM AND THERE ARE SPECI FI C DESI GN FEATURES
OF SNAPCHAT THAT HAVE LED TO TH S MAYHEM THI S SLAUGHTER
OF OUR YOUNG PEOPLE. THEY FALL I NTO FOUR CATEGORI ES.

THE FIRST IS THE ADDI CTI VE NATURE OF THE SNAPCHAT
PRCDUCT. CHI LDREN, AND THEY PRAY ON CHI LDREN. AND
EVERY ONE OF THE PLAI NTI FFS' CH LDREN BECAME ADDI CTED TO
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SNAPCHAT, EVEN THOUGH SOVE OF THEM DI DN' T PASS AVWAY
UNTIL LATER  SNAPCHAT CREATES WHAT | WOULD CALL A
TARGET RI CH ENVI RONVENT THROUGH THEI R GAMEFI CATI ON,
THROUGH THEI R | NTERM TTENT REWARD SYSTEM THROUGH THEI R
SNAPCHAT REWARD STREAKS, TO ALL THESE FEATURES DESI GNED
TO PREPARE AND PRESENT A TARCGET RI CH ENVI RONMVENT OF KI DS
THAT ARE ON- LI NE AT ALL HOURS OF THE DAY AND NI GHT. AND
KI DS WHO READI LY AGREE TO ADD OTHER PECPLE AS FRI ENDS,
NOT BECAUSE THEY' RE TRUE FRI ENDS BUT BECAUSE THEI R
SCCI AL STATUS DERI VES FROM HAVI NG LARGE SNAP STREAKS AND
A LARGE NUMBER OF FRIENDS. THAT'S NO 1.

NO. 2, THE ASPECT OF SNAPCHAT' S DESI GN CONNECT
AFFI RVATI VELY DRUG DEALERS AND VULNERABLE KIDS. THIS IS
NOT AT&T, SOVEONE PI CKING UP THE PHONE. THI S IS AT&T
SAYI NG TO A DRUG DEALER, HERE' S A KI D THAT WANTS TO BUY
YOUR PRODUCT. AND THE SPECI FI C ASPECT OF THI S
CONNECTI VI TY ARE THAT SNAPCHAT' S TECHNCLOGY | DENTI FI ES
THE DEMOGRAPHI C FEATURES OF KI DS, | DENTIFIES THE
GEOGRAPHI C LOCATI ON AND AFFI RVATI VELY CONNECTS THEM TO
DRUG DEALERS THAT THEY' RE NOT LOOKING FOR. THIS IS
OPPCSI TE TO THE TELEPHONE ANALOGY WE SEE. AND THAT IS
NO. 2.

NO. 3, SNAPCHAT' S DESI GN FEATURES ARE SPECI FI CALLY
DESI GNED TO FACI LI TATE THESE SALES. THE TECHNOLOGY OF
STORIES ALLOAS -- WE ClI TED TO YOUR HONOR THESE MENUS OF
DRUGS THAT ARE PROVI DED TO KI DS, SPECI FI CALLY LAYI NG
THEM QUT. I T DOES SO WTH N A GEOCGRAPHI C AREA. THE WAY
I N VH CH THE COMMUNI CATI ON, THE GEO LOCATI ON WORKS, DRUG
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DEALERS ARE ABLE TO GEO LOCATE. AND ESSENTI ALLY, AS
THEY DI D I N ALEXANDER NEVI LLE' S CASE, DELI VER FENTANYL
BY DOOR DASH RI GHT TO THE DOORSTEP. THAT IS A

FACI LI TATI ON DESI GNED W THI N THE GEO LOCATI ON FEATURE OF
THE SNAPCHAT PRCDUCT.

NO. 4, THE DESI GN OF THE SNAPCHAT PRCDUCT, WH CH
| S SEPARATE AND DI STI NCT FROM VI RTUALLY EVERY OTHER
SCCI AL MEDI A PLATFORM IS THAT | T FACI LI TATES DRUG
DEALERS TO EVADE LEGAL RESPONSI Bl LI TY AND EVADES AND
H DES THE EVIDENCE OF THEIR CRIME. | T DOES THAT THROUGH
THE DI SAPPEARI NG MESSACGE FUNCTI ON.  UNLI KE PLW WE' RE
NOT SI MPLY TALKI NG ABOUT EPHEMERALI TY. WE RE TALKI NG
ABOUT THE PRODUCT FEATURE THAT' S DESI GNED TO DESTROY ALL
EVI DENCE NOT JUST ON THE FRONT END BUT ON THE BACK END
AS VWELL. SO THE DRUG DEALER KNOWS | T HAS THE BENEFI T OF
BEI NG ABLE TO -- THE DRUG DEALER CAN SCALE THEI R
MANI ACAL TRADE WHAT W LL BE ON THE STREET CORNER BUT
THEY CAN DO SO WTH THE | MMUNI TY, KNOW NG THAT THE
EVIDENCE OF THEIR CRIME ISN' T THERE. | T S LI KE THE DRUG
DEALER CAN PUT A BI LLBOARD OR A HUGE Bl LLBOARD SAYI NG
BUY MY DRUGS BUT KNOW THAT | T' S HI DDEN.

THE OTHER THI NG | S THAT DRUG DEALERS KNOW | F
SOVEBODY TRIES TO COPY THAT PRODUCT, THE DRUG DEALER CAN
| NDEED GET ON A CUSTOMER S PHONE AND DELETE THE
EVI DENCE.

THI RD, THE MYEYES FEATURE PREVENTS CHI LDREN - -
PARENTS FROM BEI NG ABLE TO EXERCI SE THEI R RESPONSI BI LI TY
FOR THEI R CH LDREN.
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FOR THOSE REASONS, JUDGE, WE BELIEVE THERE IS A
UNI QUE PRODUCT | SSUE. WHAT IS ALSO UNDI SPUTED | S THAT
FROM 1917 AT THE LATEST, SNAPCHAT WAS - -

THE COURT: 19177

MR BERGVAN: EXCUSE Mg, 2017, YEAH, WE' RE PAST
THAT. SO 2017 FORWARD, SNAPCHAT IS AWARE THAT I TS
UNI QUE DESI GN FEATURES FACI LI TATE | LLEGAL DRUG SALES.

I NDEED I'T I'S OUR ALLEGATI ON THAT ONE OF THE | NSTI GATORS
OF THE SPECI FI C DESI GN OF THE DI SAPPEARI NG MESSAGE
FUNCTI ON WAS TO FACI LI TATE ELI C T NEFARI QUS ACTI VI TI ES.
THAT' S WHY THEY DESI GNED I T THE WAY THEY DI D.

AND THEY HAVE KNOM SI NCE 2017 THAT DRUG DEALS ARE
RAMPANT ON SNAPCHAT AND THEY HAVE KNOMN S| NCE 2022 THAT
SNAPCHAT | S CONTRI BUTI NG TO THE DEATHS OF THOUSANDS OF
KI DS FROM FENTANYL PO SONI NG  THEY' RE AWARE OF | T AND
DO NOT' WARN ABQUT I T.

THEREFORE, THESE ARE THE FACTS THAT WE HAVE. THEN
THE QUESTION IS, IS TH'S A LEGAL REMEDY UNDER CALI FORNI A
LAW AND IF SO |S | T PREEMPTED BY SECTI ON 230. | WANT
TO TALK A LITTLE BI T ABOUT PREEMPTI ON BECAUSE
ULTI MATELY, JUDGE, YOU RE TASKED HERE TODAY AND
PRESUVABLY TASKED DOWN THE ROAD | F WE GET TO A SUMVARY
JUDGMVENT |'S QUI NTESSENTI ALLY ONE OF STATUTORY
| NTERPRETATI ON.

THE QUESTION IS WHETHER CALI FORNI A TORT LAW BE I T
STRI CT PRODUCTS LIABILITY OR BE | T NEGLI GENCE OR FRAUD,
| S | PSO FACTO PREEMPTED BY FEDERAL LAW I N SECTI ON 230.

THE COURT: | S PREEMPTI ON REALLY THE RI GHT CONCEPT
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HERE? AS | SEEM TO RECALL, SECTI ON 230 HAS A SAVI NGS
CLAUSE FOR STATE LAW REMEDI ES THAT ARE NOT | NCONSI STENT
W TH SECTI ON 230. MAYBE YOU WOULD TELL ME THAT | S WHAT
PREEMPTI ON | S ALL ABQUT.

MR BERGVAN: THAT IS WHAT PREEMPTION | S ALL
ABQUT, JUDGE. My DI SPUTE WTH MY COLLEAGUE |S THAT IN
ORDER TO TRUMP, NO PUN I NTENDED, THE STATE LAW REMEDI ES,
AND WE' LL ASSUME FOR PURPOSES OF THE CURRENT DI SCUSSI ON
THAT YOUR COURT -- YOUR HONOR HAS HELD THERE | S A VI ABLE
STATE LAWCLAIM WE WLL GO THERE IN A M NUTE.

BUT ASSUM NG THAT |'S CORRECT, THEN THE QUESTI ON
'S, I'S T INCONSI STENT WTH SECTI ON 230? AND THE COURT
| S -- CALI FORNI A COURT, | NCLUDI NG THE HASSELL CASE | S
VERY CLEAR THAT SI MPLY BECAUSE SOVETH NG TOUCHES UPON
THI RD- PARTY CONTENT DCES NOT MAKE | T PREEMPTI VE.

I T"S I MPORTANT TO LOOK AT CALI FORNI A COURTS HAVE
HELD THAT PREEMPTI ON IS NARROALY CONSTRUED. |
ACKNOALEDGE THE LANGUAGE IN HASSELL, THERE IS SOMVE
LANGUAGE | N HASSELL THAT DI SCUSSES BROAD PREEMPTI ON. | N
HASSELL | T REFERS TO DEFANMATI ON CLAI MS.

THEN THE COURT MORE RECENTLY IN LEE, THE COURT OF
APPEAL HAS A VERY DETAI LED DI SCUSSI ON AND | NDI CATES THE
COURTS NEED TO BE CAREFUL NOT TO EXCEED THE PREEMPTI VE
PONER OR THE PREEMPTI VE PURPOSE OF SECTI ON 230.

FI NALLY, | THI NK, JUDCGE, REALLY THE CHALLENGE FOR
THE COURT IS THAT IT'S -- THE COURT | S REQUI RED TO SEEK
A HARMONI QUS | NTERPRETATION. |TF IT IS POSSI BLE FOR THE
COURT TO I NTERPRET SECTI ON 230 CONSI STENTLY W TH STATE
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LAW RESPECTFULLY THAT' S WHAT THE COURT NEEDS TO DO

| F THERE' S NO RECONCI LI ATI ON, THEN WE' RE OQUT ON
OUR EAR, | GRANT YOQU THAT. BUT WE BELIEVE IT IS, IT S
| MPORTANT TO LOCK AT SECTION 230, NOT JUST THE SECTI ON
OF PUBLI SHER THAT WE TALKED ABQUT, BUT THERE S VERY
| MPORTANT PROVI SI ONS OF SECTI ON 230 THAT WE BELI EVE ARE
EQUALLY | MPORTANT AND NEED TO BE CONSI DERED I N YOUR
HONOR S ANALYSI S.

I N HASSELL VERSUS Bl RD, THE CALI FORNI A SUPREME
COURT SAI D VE DO NOT EXAM NE LANGUACE | N | SOLATI ON BUT
| N THE CONTENTS OF THE STATUTORY FRAMEWORK AS A VHOLE I N
ORDER TO DETERM NE THE SCOPE AND PURPCSE AND HARMONI ZE
THE VARI OQUS PARTS. THAT'S | MPORTANT VHEN | T COVES DOMN
TO SECTION - -

THE COURT: CAN YOU SLOW DOMN FOR THE REPORTER

MR BERGVAN: ABSOLUTELY. SO, JUDGE, SO | TH NK
| TS | MPORTANT TO LAY OUT ALL OF THE PROVI SI ONS RELEVANT
OF SECTION 230. SO SECTION 230(B) SAYS IT'S A PQOLICY OF
THE UNI TED STATES, ONE, TO PROMOTE THE CONTI NUED
DEVELOPMENT OF THE | NTERNET; AND TWO, TO PRESERVE THE
VI BRANT AND COWPETI TI VE FREE MARKET. THI S | S REALLY
| MPORTANT TO THE | SSUE OF UNWANTED MESSAGES.

THREE, TO ENCOURAGE THE DEVELOPMENT OF
TECHNOLOG ES WH CH MAXI M ZE USER CONTROL OVER WHAT
| NFORMATI ON | S RECEI VED BY | NDI VI DUALS, FAM LI ES AND
SCHOALS.

AND TWO -- |'M SORRY, FOUR, TO REMOVE
DI SI NCENTI VES THAT -- DI SI NCENTI VES THAT EMPOAER PARENTS
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TO RESTRI CT THEI R CHI LDRENS' ACCESS TO OBJECTI ONABLE OR
| NAPPROPRI ATE ON- LI NE MATERI AL, | N OTHER WORDS, TO
EMPONER PARENTS. THAT | S WHAT THE STATUTORY PURPCSE | S.

FI NALLY, TO ENSURE VI GOROUS ENFORCEMENT OF FEDERAL
CRIM NAL LAWS. THEN WHEN WE TALK ABOUT SECTION C-1,
TREATMENT OF A PUBLI SHER AND SPEAKER, | BELIEVE IT'S
| NCUMBENT UPON THE COURT WHEN CONSTRUI NG THE STATUTE AS
| T MJST TO DO SO I N LI GHT OF THE POLI CY PURPOSES, WH CH
SPEC!I FI CALLY | NCLUDE PROTECTI NG KI DS, ENFORCI NG THE LAW
AND ENCOURAG NG TECHNOLOG ES THAT ALLOW PECPLE TO
CONTROL THEI R ON- LI NE EXPERI ENCE.

NOW | WANT TO TALK A LITTLE BI T ABOUT THEN THE
THREE- PART TEST. BARNES VERSUS YAHOO, WHI CH -- THERE
HAVE BEEN TEN CALI FORNI A COURT OF APPEALS CASES THAT
Cl TED BARNES AND 260 FEDERAL CASES. BARNES IS LIKE THE
MAGNA CARTA, |IF YOU WOULD, OF SECTION 230. I T HAS A
THREE- PART TEST.

| FEAR THAT MY COLLEAGUE HAS KIND OF CONFLATED THE
THREE ELEMENTS. FOR MY PURPOSES OF MY ARGUMENT, | WANT
TO TRY TO KEEP THOSE THREE ELEMENTS DI SCRETE. NO 1 IS
THAT PREEMPTI ON APPLIES IS NO. 1. THE ENTITY IS AN
| NTERACTI VE COVPUTER SERVI CE.

NO. 2, THAT THE PLAI NTI FFS' CLAI M SEEKS TO HOLD
THAT ENTITY LI ABLE AS A PUBLI SHER OR SPEAKER. THE
CLAIM

NO. 3, AGAIN, ALL THREE, THAT THE CONTENT NEEDS TO
BE THI RD- PARTY CONTENT.

I TS | MPORTANT THAT ALL THREE OF THEM BE
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CONS| DERED SEPARATELY BECAUSE THEY ALL APPLY. FOR
PURPOSES OF QUR DI SCUSSI ONS THI S MORNI NG, WE ALL AGREE
THAT SNAPCHAT 1S AN | NTERACTI VE COWUTER SUPPLI ER.  BUT
FUNDAMENTALLY, THE | SSUE HERE, JUDGE, |S THE SECOND
ELEMENT OF THE PRONG - -

THE COURT: WHAT ABOUT THE THI RD?

MR BERGVAN: THE THIRD IS | MPORTANT. THE TH RD
DEALS WTH I S I T TH RD- PARTY CONTENT OR NOT. THE RECENT
OPI NI ON OF THE CALI FORNI A COURT OF APPEALS THAT WE
SUBM TTED TO THE COURT |'S SUPPLEMENTAL AUTHORI TY.
THAT'S THE -- |'M SORRY, JUDCE.

THE COURT: TAKE YOUR TI ME.

MR BERGVAN: THAT'S THE LI APES VERSUS FACEBOCK
CASE HOLDS THAT ALGORI THVS THAT TAKE | N AGE AND GENDER
I N A RECOMVENDATI ON FORM ARE DEEMED TO BE THI RD- PARTY
CONTENT, | NSOFAR AS WHEN THE DEFI NI TI ON OF THI RD- PARTY
CONTENT UNDER SECTION 230 IS DID THE ENTI TY CONTRI BUTE
| N VHOLE OR | N PART.

| T WOULD BE OUR SUBM SSI ON, YOUR HONCR, THAT BASED
ON THE FACTS ALLEGED, THAT SNAPCHAT CONTRI BUTES | N PART
TO THE THI RD- PARTY -- TO THE THI RD- PARTY CONTENT AT
| SSUE | N THI S CASE.

THE COURT: LET ME MAKE SURE |'M FOLLOW NG YQU.
ON THE SKYPARK ANALYSI S ABOUT WHI CH YOU WERE SPEAKI NG
PLAI NTI FFS CONCEDE | TEM 1 BUT DO NOT CONCEDE | TEMS 2
AND 3?

MR BERGVAN: THAT'S CORRECT, YOUR HONOR. | THI NK
THAT MOST OF THE ENERGY, |F YOU WOULD, THAT WE EXPENDED
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I N OQUR BRI EFI NG WAS ON THE SECOND | TEM  SI GNI FI CANTLY,
AND WE' LL GET THERE IN A M NUTE, DYROFF CONCEDES THE
SECOND | TEM  DYROFF COMES DOMN TO THE THHRD ITEM IS IT
THI RD- PARTY CONTENT?

| WOULD AGREE W TH MY COLLEAGUE THAT THE HOLDI NG
| N DYROFF SUGGESTS THAT ALGORI THM RECOMMVENDATI ONS,
ALBEIT IN A FAIRLY RUDI MENTARY GESTALT, |F YOU WOULD,
ARE THAT DYROFF SUGGESTS THOSE ARE NOT THI RD- PARTY
CONTENT.

| WOULD SUBM T TO THE COURT THAT THE RECENT
DECI SI ON OF THE COURT OF APPEALS I N LI APES SUGGEST THAT
| NSOFAR AS THEY CONTRI BUTE TO THE | LLEGALITY I N THE
LI APES CASE WHERE THE ALGORI THVE COMBI NE AGE AND GENDER
AND GEOGRAPHY, THEY DO CONTRI BUTE.

VE SUBM T THAT IN THI S CASE AND | F YOU LOOK AT
SOVE OF THE | LLUSTRATI ONS THAT WE FURNI SHED AND SOVE OF
THE | LLUSTRATI ONS OF THE STORY FEATURE, THE ARCH TECTURE
OF THE STORY FEATURE, | T IS DESI GNED BY SNAPCHAT. I T
HAS CONTRI BUTED TO I N PART.

| T WOULD BE OUR PCSI TI ON, YOUR HONOR, THAT ON THE
THI RD PRONG, AT LEAST WE HAVE PLAUSI BLY ALLEGED THAT
SNAPCHAT DCES CONTRI BUTE MATERI ALLY TO THE THI RD- PARTY
CONTENT. THE OTHER WAY IT DOES THAT | S SNAPCHAT HAS
MEMES THAT PEOPLE SEND, THAT'S A SNAPCHAT PRCDUCT.
SNAPCHAT LI CENSES MUSI C AND VI DEO FROM THI RD PARTI ES
THEN USERS HOOK ONTO THEI R MESSAGES.

YOUR HONOR, | THINK THIS IS WHY WE NEED SOMVE
DI SCOVERY. | DON T WANT TO REPRESENT TO THE COURT THAT

Caalition Court Reporters | 213.471.2966 | www.ccrola.com



© 00O N O O A W DN P

N DD NN NDNDNDNNNERERRPRPREREPEP P PR PP
0w N O OB WNPFP O © 0 ~N O 0l W N P O

AMY NEVILLE vs SNAPINC. MOTION
22STCV 33500, 10/18/2023 ORIGINAL Page 35

|* M ABSOLUTELY SURE THAT I'M GO NG TO PREVAIL AT TRI AL
ON TH' S I SSUE. WE BELI EVE WHAT WE KNOW NOW ABOUT THE
MANNER | N WHI CH SNAPCHAT LI CENSES MUSI C, LI CENSES VI DEQ,
UTI LI ZES MEMES, PROBABLY ARCH TECTURE OF THE STORIES | S
PUT TOGETHER. AGAIN, THE STANDARD | S UNDER -- THE
ROOMVATES CASE TALKS ABOUT THI S, MATERI ALLY I'T
CONTRI BUTES TO THE | LLEGALI TY.

WE BELI EVE THAT THE NATURE OF THE DESI G\, | N
PARTI CULAR THE WAY I N WH CH ADDI TI ONALLY THE QUI CK AD
FEATURE WORKS, THAT THAT MATERI ALLY CONTRI BUTES TO I T.
AT LEAST WE BELI EVE THERE | S ENOUGH THERE THAT WE SHOULD
BE PERM TTED TO CONDUCT DI SCOVERY AND UNDERSTAND, LOOK
UNDER THE HOOD, |F YOU WOULD, JUDGE, AND FI GURE OQUT HOW
THOSE PRODUCTS WORK | N REALI TY.

LET ME FOCUS ON THE SECOND PRONG BECAUSE | THI NK
THAT' S WHERE MOST OF THE | NK HAS BEEN SPI LLED BY BOTH
SIDES, |F YOU WOULD, I N OQUR PLEADI NGS.

VHAT MY COLLEAGUE | NDI CATED IS THAT BASI CALLY A
BUT- FOR TEST APPLIES. |F THE HARM ALLECGED I N ANY WAY
RELATES TO THI RD- PARTY CONTENT, THEN 230 | MMUNI TY
APPLI ES BECAUSE, AGAI N, WE ARE TREATI NG THE ENTITY AS A
PUBLI SHER OR A SPEAKER.

VHAT IS | MPORTANT, IN THE COURT OF APPEALS, THE
9TH CIRCUIT DD THIS I N BARNES, TH S WAS JUDGE
O SCANNLAIN, THI'S WAS 15 YEARS AGO. AND SUBSEQUENTLY I T
WAS ADCPTED AND REFINED. | THI NK A VERY HELPFUL
ANALYSI S I N LEE AND I N BOLGER | N PARTI CULAR | S THAT
VE' RE LOOKI NG AT WHAT IS THE DUTY ALLEGED THAT A
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PUBLI SHER HAS CERTAI N DUTI ES AND A MANUFACTURER HAS
CERTAIN DUTIES. |IT'S NOT' A BUT-FOR TEST.

I N DCE VERSUS BROMNS (PHONETI C), FOR I NSTANCE, |F
I T"S A BUT-FOR TEST, ANYTHI NG | NVOLVI NG A SOCI AL MEDI A
APP IS GO NG TO BE | MMUNE.

SO | TH NK THE ARGUMENT THAT YOU HEARD IS THAT | F
THESE CH LDREN HAD RECEI VED SOLI Cl TATI ONS FOR, YOU KNOW
JELLY BEANS AND FLOVERS, WE WOULDN T BE HERE TCDAY. YQU
KNOW | W SH THAT WAS THE CASE. BUT THE ARGUMENT | S
THAT -- SO THEREFORE, | T'S BUT-FOR THE CONTENT WE
WOULDN T BE HERE. AND THAT IS NOT THE TEST.

THE TEST -- THI S WAS ARTI CULATED AGAI N | N LEE AND
BOLGER | S THAT DO WE -- IS THE DUTY -- YOU FOCUS ON THE
DUTY NOT THE HARM | F THE DUTY IS ONE OF A PUBLI SHER,
VWE' RE QUT. AND THE TRADI TI ONAL DUTI ES OF A PUBLI SHER,
AS THE COURT SAID I N LEE AND BOLGER, |'S DECI DI NG WHETHER
TO POST, TO PRINT, TO EDI T, TO REMOVE.

VWE HAVE MADE VERY CLEAR THAT WE ARE NOT ALLEG NG
AND WE' VE AFFI RVATI VELY STATED THAT SNAPCHAT COULD LEAVE
EVERY BI T OF CONTENT REGARDI NG DRUGS ON | TS PLATFORM AND
STILL BE SUBJECT TO LI ABI LI TY BECAUSE THAT' S NOT VWHAT
WE' RE TALKI NG ABOUT HERE -- |'M SCRRY, AND NOT BE
SUBJECT TO LI ABILITY, YEAH BECAUSE WE RE TALKI NG ABOUT
THE MANNER IN WHICH I T''S DESI GNED.

SO THE DUTIES OF A PUBLI SHER ARE VERY DI FFERENT
THAN THE DUTI ES OF A MANUFACTURER. ~ AND NUMERQUS COURTS
HAVE HELD THAT. | THI NK THE COURT | N LEE WAS VERY CLEAR
THAT SAI D, LOCK, THERE' S A SEPARATE AND | NDEPENDENT DUTY
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UNDER PROPGCSI TI ON 65 FOR AMAZON TO PROVI DE WARNI NGS.
THE FACT THAT -- THERE WAS FAI LURE TO WARN ON THE
PLATFORM |'S NOT SUFFI CI ENT.

THE ANALYSI S IS VERY HELPFUL I N THE SCLE
(PHONETI C) CASE BUT | T WAS THE GRANDFATHER CASE | S
BARNES VERSUS YAHOO WHERE THERE WAS SALACI QUS MATERI AL
| N\VOLVI NG THE PLAI NTI FF THAT WAS PUBLI SHED ON- LI NE. AND
JUDGE O SCANNLAI'N HELD THAT SECTI ON 230 UNDER A
NEGLI GENT UNDERTAKI NG TEST PREEMPTED BECAUSE THAT
| N\VOLVED THE REMOVAL, THE FAI LURE TO REMOVE. THAT WAS A
PUBLI SHI NG FUNCTI ON.

UNDER A PROM SSORY ESTOPPEL THEORY, THAT WAS
DI FFERENT I N THAT -- IT'S THE SAME CONTENT, |IT'S THE
SAME HARM BUT BECAUSE THE THEORY OF LI ABI LI TY WAS
PROM SSORY ESTOPPEL, THE 9TH CIRCU T HELD ON TEN
OCCASI ONS, CALI FORNI A COURTS HAVE FOLLOAED THE ANALYSI S
THAT THAT' S A SEPARATE AND | NDEPENDENT DUTY.

WE SEE THAT I N THE APPLI CATI ON I N DOE VERSUS
BROMWS WHERE THERE WAS ON- LI NE CONTENT THAT LED TO THE
ASSAULT OF A WOVAN, I N SOVE VERY SIM LAR WAYS THAT
OCCURRED HERE. AND THE 9TH CIRCU T HELD THAT I T WAS - -
THAT THE -- AND AS WE HAVE HERE, THE OPERATORS OF THE
VEEBSI TE KNEW ABOQUT THI S CONDUCT. THEY KNEW THI S
NEFARI QUS ACTIVITY WAS GO NG ON AND DI DN' T WARN.

THE 9TH CI RCUI T SAYS THE DUTY TO WARN IS A
SEPARATE AND | NDEPENDENT DUTY BECAUSE | T'S NOT RELATED
TO TRADI TI ONAL PUBLI SHI NG CONTENT, WHETHER TO REMOVE OR
ALTER I T.
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VE COVE DOMWN TO THE -- | DIDN T HEAR ABOUT LEMVON
VERSUS SNAP OR MAYNARD VERSUS SNAP.

TO ANSVER YOUR QUESTI ON, JUDGE, THERE IS AN
EXPLICI T HOLDI NG BY THE GECRG A COURT OF APPEAL I N
MAYNARD VERSUS SNAP THAT SNAPCHAT IS A PRODUCT SUBJECT
TO STRI CT PRODUCTS LI ABI LI TY.

| WANT TO BE CLEAR WTH THE COURT, | N LEMMON THE
COURT WAS A LITTLE BIT MORE NUANCED. | DON T THINK I T
WOULD BE FAIR TO SAY THERE'S A 9TH CI RCUI T HOLDI NG
PER SE THAT SAYS THAT STRICT LIABILITY APPLIES. IT
WOULD BE ACCURATE TO SAY, AS YOUR HONOR | NDI CATED,

THAT' S A MORE GENERI C PRCDUCT LI ABILITY, NEGLI GENT
DESIGN APPLIES. | DONT THINK IT'S FAIR TO PI N THAT.

BUT MAYNARD SPECI FI CALLY SAYS THAT. BUT THE | SSUE
IS THE SAME IS THAT YOU HAVE A DEFECTI VE ASPECT OF THE
PRCDUCT. AND THAT WAS I N THE CASE OF BOTH MAYNARD AND
LEMVON VERSUS SNAP. THE SPEED FI LTER, VWH CH AGAI N,
| NCENTI VI ZED KIDS TO DO | LLEGAL STUFF. THE LAST TI ME |
CHECKED, DRI VI NG A HUNDRED M LES AN HOUR IS | LLEGAL.
THAT' S THI RD- PARTY CONTENT, THAT'S NOT' SNAPCHAT CAUSI NG
THE | NSTRUMENTALI TY OF HARM WERE A BUNCH OF CRAZY
TEENAGERS DRI VI NG TOO FAST, MOTI VATED TO DO SO BY TH S
DEFECT I N THE PRODUCT.

NEVERTHELESS, THE 9TH CI RCUI T AND THE GEORG A
COURT OF APPEALS EQUALLY HELD TH S WAS NOT PUBLI SHI NG
ACTIVITY. THE ANALYSIS -- |IT'S VERY | MPORTANT TO
REMEMBER THAT THE FI RST PART OF THE LEMVON CASE CAME
DOMN ON PRONG 2; THAT THE DUTY OF A PUBLI SHER AND DUTY
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TO DESI GN A SAFE PRODUCT ARE SEPARATE AND | NDEPENDENT.
THE 9TH CI RCUI T AND I N DOE VERSUS BROWNS SPECI FI CALLY
REJECTED THI S BUT- FOR ANALYSI S THAT YOU HEARD SNAP ARGUE
TODAY.

THEY SAI D YEAH, BUT FOR SOVE THI RD- PARTY CONTENT,
THI S CAR ACCI DENT WOULDN T HAVE HAPPENED. BUT THEN
THAT' S NOT THE TEST. THE TEST |IS THE DUTY THAT' S
ALLEGEDLY BROKEN. YOUR HONOR, WE HAVE ALLEGED
EXTENSI VE, 21 SEPARATE DESI GN DEFECTS THAT WE BELI EVE
FALL WTH N DUTY. | TH NK AS THE COURT ACCURATELY KI ND
OF PUT THEM I NTO THREE OR FOUR BOXES; GENERAL
NEGLI GENCE, STRI CT PRODUCT LI ABILITY, FRAUD, THEN --
THOSE ARE THE DUTI ES AT | SSUE HERE.

I THINK I T"S | MPORTANT THEN TO REALI ZE WHEN YQU
READ LEMMON TO SEE THAT'S WHERE THE FOCUS IS. I T'S THE
DUTY NOT THE HARM  BECAUSE, AS THE COURT RECOGNI ZED | N
LEMVON, AND THE COURT RECOGNI ZED I N DOE VERSUS BROWS,
OTHERW SE, UNDER THE BUT- FOR TEST, YOU WOULD HAVE - -
ACTUALLY, YQOU HEARD SNAP SAY THAT UNDER SECTI ON 230,
THEY' RE | MMUNI ZED FROM ANY CLAIM  WE UNDERSTAND THE
ARGUMENT BUT WE SUBM T | T''S NOT' CONSI STENT W TH THE
LANGUAGE OF 230 OR THE REQUI REMENTS.

I WANT TO SAY I T'S | MPORTANT VWHEN YQU LOOK AT
LEMVON, THEN THERE' S A DI SCUSSI ON ABOQUT THE THI RD TEST.
YOU SEE ARGUMENT IN MY COLLEAGUE' S BRI EFI NG SAYI NG,
VELL, LEMMON SAYS I T'S ONLY WHEN THE -- ONLY VWHEN THE
THI RD- PARTY CONTENT 1S | RRELEVANT TO THE HARM THAT
LEMVON APPLI ES.
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THAT 1S NOT' AN ACCURATE READI NG OF LEMMON.  WHEN
YOU READ LEMMON, THAT GOES TO THE THI RD PRONG, NOT THE
SECOND PRONG. THE SECOND PRONG |'S REALLY WHERE MOST OF
OUR ENERGY |'S DEVOTED TODAY, WHI CH IS WE' RE NOT SEEKI NG
TO HOLD THEM LI ABLE AS A PUBLI SHER. WE SPECI FI CALLY
ALLEGE I N OQUR PLEADINGS, AND | WSH | COULD QUOTE
ABSCLUTELY VERBATIM BUT WE EXPLI CI TLY DI SCLAI M ANY
CLAI' M SEEKI NG TO HOLD THEM LI ABLE AS A PUBLI SHER OR
SPEAKER OF THI RD- PARTY CONTENT. AND WE SAY THEY COULD
FULFI L THEIR DUTY TO PROVI DE AND MAKE A REASONABLE SAFE
PRODUCT W THOUT BRI NG NG | N A SI NGLE ASPECT OF
THI RD- PARTY CONTENT.

| F SOVEBCDY WANTED TO GO ON SNAPCHAT AND LOOK FOR
DRUG CONTENT, A BAD DECI SI ON BUT NOT AN | LLEGAL ONE,
THAT' S NOT WHAT -- THE I SSUE IS THE NATURE OF THE DESI G\
AND THAT' S WHAT WE HAVE HERE. WE' RE NOT FAULTI NG THEM
NOR ARE VE FAULTI NG THEM FOR CONTENT MODERATI ON.  WE ARE
NOT SUGGESTI NG THAT THEY FAI LED TO ADEQUATELY MONI TOR - -
THEY SHOULD HAVE TAKEN I T OFF.

THAT' S VERY DI FFERENT FROM THE JACKSON CASE. THE
JACKSON CASE CI TED TODAY, YOUR HONCR, IT'S A GUN SALE
CASE, | THNK IT WAS A -- IT WAS A GUN SALE CASE. |
THINK I T WAS AN E- BAY GUN SALE. THE ALLEGATION -- I T
WAS PHRASED | N TERMS OF PRODUCT LI ABILITY. |IT WAS
PHRASED | N TERMS OF PRODUCT LI ABILITY. BUTI THE GRAVAMEN
WAS THEY FAI LED TO MONI TOR THE SALE OF | LLEGAL DRUGS
ON- LI NE.

VE' RE NOT' FAULTI NG SNAP, AT LEAST OUR LEGAL CLAI M5
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ARE NOT FAULTI NG SNAP FOR FAI LI NG TO MONI TOR DRUGS ON
| TS PLATFORM  WE' RE FAULTI NG SNAP FOR DESI GNI NG A
PRCDUCT THAT I T KNEW FACI LI TATED DRUG SALES W TH
SPECI FI C PRODUCT FEATURES THAT DI D THAT, THAT WERE
UNI QUE FROM ANY OTHER SOCI AL MEDI A APP.

FOR THAT REASON, WE BELI EVE THAT SECTI ON 230 DOES
NOT | MMUNI ZE SNAP | PSO FACTO. AT THE VERY LEAST, WE
OUGHT TO BE ABLE TO CONDUCT DI SCOVERY TO LEARN MORE
ABOQUT THE NATURE OF THESE PRODUCTS, THE NATURE OF HOW
THEY | NTERACT W TH EACH OTHER AND VWHAT SNAP KNEW AND
VHEN | T KNEW I T,

THE | DEA THAT SECTI ON 230 ALLOWS, AS THE COURT
SAID, I N ROOWATES, A LAWESS NO MAN' S LAND ON- LI NE,
THAT' S NOT THE STANDARD THAT THE COURT SHOULD APPLY.
FOR THAT REASON, YOUR HONOR, WE BELI EVE THAT THESE CASES
SHOULD BE PERM TTED TO GO FORWARD PRESUM NG, OF COURSE,
VE HAVE A VALID CLAI M UNDER OUR CALI FORNI A LAW

W TH RESPECT TO THE PRODUCT LI ABILITY | SSUE --

THE COURT: STOP. |F YOU RE MOVI NG FROM 230 TO
PRCDUCT LI ABILITY, BY THAT CLOCK UP THERE, LET'S TAKE A
BREAK UNTIL 3:00. SEE YOU THEN.

( RECESS TAKEN.)

THE COURT: COUNSEL, | NEED TO BRI EFLY HANDLE
ANOTHER MATTER ON My 3: 00 CALENDAR. JUST HAVE A SEAT.

( RECESS TAKEN.)
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THE COURT: BACK ON THE RECORD IN NEVI LLE VERSUS
SNAP.  COUNSEL, YOU WERE SAYI NG?

MR BERGVAN: | WAS SAYING | THINK I T'S | MPORTANT,
JUDGE, TO RECOGNI ZE THAT A LOT OF THE STATEMENTS THAT
VERE MADE TO THE COURT REGARDI NG THE NATURE OF THE
SNAPCHAT PRODUCT AND WHY I T IS NOT -- WHY IT IS
QUI NTESSENTI ALLY PUBLI SHI NG ACTIVITY I N SNAP'S VIEWI S
FACTUALLY DI SPUTED HEAVI LY. THE CONTENTI ON THAT
SNAPCHAT |I'S A NEUTRAL COVMUNI CATI ONS TOOL IS HOTLY
DI SPUTED.

THE FACT THAT THEY MERELY PROVI DE A COVMMUNI CATI ON
PLATFORM THAT' S HOTLY DI SPUTED. THAT APPEARS TO BE ONE
OF THE BASES ON VWH CH THEY CLAI M THEY' RE ENTI TLED TO
SECTION 230 | MUNITY. WE SUBM T THAT THAT NEEDS TO BE
EXPLORED THROUGH DI SCOVERY AND THI'S WON' T BE, OBVI QUSLY,
THE LAST TIME THE COURT HAS TO ADDRESS TH S | SSUE. EVEN
| N THE STATEMENTS AS TO WHY SECTI ON 230 APPLIES, WE
SUBM T THEY' RE W LDLY DI SPUTED | SSUES OF FACT THAT WE
THI NK MERI T OVERTURNI NG OR OVERRULI NG THE DEMJURRER AND
REVI SI TI NG THESE | SSUES UPON THE RECORD.

I WLL TELL THE COURT THAT WE ALL KNOW THAT WE ARE
CHARTI NG UNCERTAI N WATERS, WHETHER | T' S COVPLETELY
UNCERTAIN AS WVE SUBM T OR SOVEWHAT MORE UNCERTAI N, WE
KNOW THAT THE | SSUES THAT YOUR HONOR | S ADJUDI CATI NG ARE
| N MANY CASES QUESTI ONS OF FI RST | MPRESSI ON.  AND THAT
ULTI MATELY, THE COURT OF APPEALS W LL BE THE FI NAL
ARBlI TER OR PERHAPS THE CALI FORNI A SUPREME COURT OR MAYBE
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EVEN THE U.S. SUPREME COURT WLL BE THE FI NAL ARBI TER OF
THESE SECTI ON 230 | SSUES.

HAVI NG SAT THROUGH THE ARGUMENT OF GONZALEZ VERSUS
GOOGLE, THE FRUSTRATI ON OF THE SUPREME COURT JUSTI CES
WAS PALPABLE AS THEY YEARNED FOR A RECORD UNDER WHI CH
THEY COULD OPI NE ON THE NATURE, EXTENT AND SCOPE OF
SECTI ON 230. AND ULTI MATELY, DESPITE ALL OF THE
ANTI Cl PATI ON FROM BOTH SI DES OF THE BAR THAT W WOULD
GET SOVE ANSWER, THE COURT SAID WE DON T HAVE A RECORD
TO RULE UPON AND DECLI NED TO RULE ON SECTI ON 230.

VE SUBM T TO YOUR HONOR THESE | MPORTANT | SSUES, AS
THE COURT | NDI CATED, REALLY AFFECTI NG WHAT THE LAW I S
GO NG TO EMERGE | N THE 21ST CENTURY REALLY NEED TO BE
ADDRESSED BY APPELLATE COURTS AFTER A FULL RECORD HAS
BEEN OBTAI NED.

ALSO, | WANTED TO PO NT QUT THE REFERENCE TO THE
TAAMNEH CASE, THE COVPANI ON CASE TO GONZALEZ. | THI NK
| T"S | MPORTANT FOR THE COURT TO UNDERSTAND THAT THE
SUPREME COURT WAS EXTREMELY CAREFUL TO RESOLVE THAT CASE
SOLELY ON AN Al DI NG AND ABETTI NG THEORY. AND EXPLI Cl TLY
DECLI NED TO ADDRESS SECTI ON 230. AND AS | NDI CATED BY
JUSTI CE JACKSON S CONCURRENCE, SO | DON T TH NK TAAMNEH
HAS MUCH TO DO ABQUT ANYTHI NG W TH RESPECT TO THE | SSUES
BEFORE THE COURT TODAY.

FI NALLY, | WANT TO PO NT OQUT TWO ADDI Tl ONAL CASES
THAT ARE WORTHY OF THE COURT' S CONSI DERATI ON. THE
OVEGLE CASE, AND THAT WAS M5. GOLDSTEIN S CASE ACTUALLY.
| T WAS A CASE WHERE THE DI STRI CT COURT REJECTED A
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SECTI ON 230 | MMUNI TY CHALLENGE, WHERE YOU HAD SI M LAR
KIND OF CONNECTI NG ALLEGATI ONS THAT YOQU HAVE IN THI S
CASE. YOU HAVE THE ALLEGATI ON THAT VULNERABLE KI DS WERE
BEI NG CONNECTED TO PREDATORY ADULTS.

AGAIN, AS IN THI S CASE, THE HARM DI D NOT -- THE
HARM AROCSE OUT OF THI RD- PARTY CONTENT.  YET
NEVERTHELESS, THE DI STRI CT COURT JUDGE MOSMAN HELD THAT
230 | MMUNI TY WAS | MPROPER.

THE COURT: | S THAT I'N YOUR BRI EF?

MR BERGVMAN: YES, ITIS |IT S A FEDERAL DI STRI CT
COURT, DI STRICT OF OREGON.

I THI NK THAT, YOU KNOW WE DI SCUSSED EXTENSI VELY
| N OQUR PLEADI NGS THE DYROFF CASE. | WOULD PO NT OUJT
THAT | THI NK THE GREATEST SI GNI FI CANCE |'S THAT I N
DYROFF, YOU HAD AN ADULT PERSON SAYI NG WHERE CAN | SCORE
HERON. IN TH S CASE, YOU HAD VULNERABLE KI DS BEI NG
ACCOSTED W TH MESSAGES THEY WEREN T SEEKI NG

THE COURT: SO |I'M WAI TI NG FOR THAT ARGUMENT. AND
| ASK YOU, DCES THAT HAVE SECTI ON 230 LEGAL S| GNI FI CANCE
THAT THE VI CTI M5, SO TO SPEAK, WERE M NORS?

MR. BERGVAN: THAT THE VI CTI M5 WERE M NORS?  YES,
| CAN --

THE COURT: WHEN WE GET TO PRODUCT LI ABI LI TY AND
NEGLI GENCE AND DUTY, | AM ANTI Cl PATI NG HEARI NG FROM YQU
ABOQUT SPECI AL RELATI ONSHI PS AND DUTI ES THAT ARI SE FROM
SPECI AL RELATI ONSHI PS RELATIVE TO M NORS. MAYBE |'LL
HEAR THAT, MAYBE | WON' T BUT |' M EXPECTI NG TO.

BUT I' M WONDERI NG | N SECTI ON 230, IS THAT A
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DI STI NCTI ON THAT HAS LEGAL SI GNI FI CANCE?

MR BERGVAN: WE BELIEVE IT DOES. SECTION B-3
| NDI CATES THAT ONE OF THE PURPCSES OF SECTION 230 IS TO
ENCOURAGE THE DEVELOPMENT COF TECHNOLOG ES WH CH
MAXI M ZES USER CONTRCOL OVER WHAT | NFORVATI ON IS RECEI VED
BY I NDI VI DUALS, FAM LI ES AND SCHOOLS. | N THAT RESPECT,
YES.

THE FACT THAT KIDS IN CONTRAST -- THE FACT THAT
USERS | N CONTRAST TO DYROFF ARE RECEI VI NG UNSQOLI CI TED,
NEFARI QUS MATERI AL IS DI RECTLY RELEVANT TO THE STATUTE.

FI NALLY AND ADDI TI ONALLY, SECTION 4 -- EXCUSE ME,
B-4 THAT ONE OF THE PURPOSES | S TO EMPONER PARENTS TO
RESTRI CT THEIR CH LDREN S ACCESS TO OBJECTI ONABLE OR
| NAPPROPRI ATE ON- LI NE MATERI AL. | CANNOT THI NK OF ANY
MATERI AL MORE OBJECTI ONABLE THAT THESE PARENTS WOULD
HAVE WANTED TO RESTRI CT THAN THE HORRI BLE CONTENT THAT
THEI R CHI LDREN RECElI VED. AND OF COURSE TO ENSURE THE
VI GOROUS ENFORCEMENT OF FEDERAL CRIM NAL LAWS.

THE COURT: MR BERGVAN, LET ME ASK YOU. HAVE ANY
OF THE CASES CONSTRUED B-1 AND B-2 IN LIGHT OF B-3 AND
B-47?

MR BERGVAN: | HAVE NOT FOUND ANY, JUDCE. |
THINK VE -- WHAT DOES JUSTI CE SCALI A SAY, VWHEN A
LEG SLATOR HI TS (PHONETI C) AMBI GUOUSLY | T PROTECTS THE
STATUTE. | TH NK THAT THOSE PROVI SI ONS, | HAVE NOT SEEN
IT. |IT MGHT BE THERE. BUT | TH NK USUALLY THE FOCUS
| S ON THE PUBLI SHER OR THE SPEAKER AND KI ND OF THE
LAUDATORY 1 AND 2 TALKI NG ABOUT PRESERVI NG THE | NTERNET.
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| HAVE NOT SEEN THAT.

BUT | THI NK FOR YOUR HONOCR S CONFLI CT ANALYSIS IN
DETERM NI NG WHETHER OR NOT THERE' S -- THE CONFLI CT --
AN | RRECONCI LABLE CONFLI CT, |F YOU WOULD, EXI STS, |
THINK | T'S RELEVANT.

THE COURT: | TH NK WHAT MS. GRANT W LL TELL ME IS
THE PO NT |'S APPARENTLY OBVI QUS. THE PO NT YOU RE
MAKI NG THAT IF IT HAS LEGAL MERI T, A COURT WOULD HAVE
AT LEAST COMMENTED ON I'T. LET'S ASSUME SHE SAI D THAT,
VHAT WOULD YQU SAY | N RESPONSE TO THAT?

MR BERGVAN: | WOULD SAY THAT THERE' S NOTHI NG I N
THE SECTI ON B THAT PLACES ANY H ERARCHY ON ONE
SUBSECTI ON BEI NG MORE MERI TORI QUS THAN THE OTHER. |
WOULD FURTHERMORE SAY THERE IS EXTENSI VE DI SCUSSI ON AND
| WOULD COVMEND TO THE COURT, JUDGE KAPLAN S PARTI AL
DEFENSE | N 4- C DI SCUSSI NG EXTENSI VELY THE LEG SLATI VE
H STORY AS BEI NG EXPLI Cl TLY DESI GNED TO PROTECT Kl DS.
THERE' S AN EXTENSI VE DI SCUSSI ON I N THAT CASE.

ADDI TI ONALLY, THERE IS SOVE DI SCUSSI ON, AGAI'N, NOT
NECESSARI LY QUOTI NG THESE SUBSECTI ONS, YOUR HONOR, BUT
| N JUSTI CE THOVAS'" STATEMENT CONCURRI NG REGARDI NG THE
DENI AL OF CERTI ORARI IN THE MALWARE VI RUS CASE. THERE S
A DI SCUSSI ON OF PROTECTI ON OF KI DS.

BUT AGAI N, THOSE SPECI FI C SECTIONS, | DON T HAVE
AN ANSVER FOR YQU, JUDGE, EXCEPT | DON T TH NK YOU CAN
SAY -- THEY' RE IN THE STATUTE FOR A REASON AND | N
DETERM NI NG WHETHER OR NOT THERE' S A CONFLICT I N
CONDUCTI NG THE STATUTORY | NTERPRETATI ON THAT THE COURT
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| S REQUI RED TO DO TO DETERM NE WHETHER OR NOT THERE' S A
GRANT OF CONFLICT, | DON T BELI EVE THOSE PROVI SI ONS CAN
OR SHOULD BE | GNORED.

THE COURT: LET'S MOVE ON TO THE PRODUCT LI ABILITY
PO NTS. HERE'S WHAT | WOULD LI KE TO KNOW RI GHT OFF THE
BAT. IS IT CRITICAL TO YOUR -- TO THE PLAI NTI FFS
POSI TI ON THAT THE COURT DETERM NE THAT SNAPCHAT IS A
PRCDUCT?

MR BERGVAN: | WANT TO -- ARE YOU TALKI NG ABQUT A
PRCDUCT FOR APPLI CATI ON OF STRICT LI ABI LI TY?

THE COURT: | AM  THANK YOU FOR NARROW NG MY
QUESTI ON.

MR. BERGVAN: WELL, HONESTLY, JUDGE, NO THERE IS
THE COURT -- |'M AWARE OF YOUR EXTENSI VE SUPERVI S| ON OF

ASBESTOS CASES AND AS THE COURT | S WELL AWARE, THERE' S A
PRCDUCT MANUFACTURER CAN BE SUSCEPTI BLE FOR NEGLI GENCE
OR FOR STRICT LI ABILITY.

THE COURT: LET'S PUT NEGLI GENCE OVER ASIDE FOR A
MOMENT. LET'S TALK ABOUT THOSE COUNTS IN THE SECOND
AVENDED COVPLAI NT THAT SPEAK I N THE LANGUAGE OF STRICT
PRODUCTS LI ABI LI TY. BARKER VERSUS LULL DESI GN DEFECT;
CONSUMER EXPECTATI ON DESI GN DEFECT; STRICT LI ABILITY
FAI LURE TO WARN. | THI NK THOSE ARE - -

MR BERGVAN: THOSE ARE THE THREE, YES.

THE COURT: THOSE ARE THE THREE. IS IT NECESSARY
FOR THOSE CLAIMS TO GO FORWARD FOR THE COURT TO
DETERM NE El THER NOW OR LATER WHAT SNAP | S DO NG OQUT
THERE | S PROVI DI NG A PRODUCT AS OPPOSED TO A SERVI CE?
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MR BERGVAN: WELL, JUDGE, TO BE CANDID W TH
THE - -

THE COURT: THAT'S A GOOD THI NG TO BE CANDI D.

MR BERGVAN: | F YOU THROW US OUT ON PRODUCT
LI ABI LITY AND NOT ON NEGLI GENCE, WE LIVE TO FI GAT
ANOCTHER DAY. WE RESPECTFULLY SUBM T THAT THAT WOULD BE
ERRONEQUS FOR THE COURT TO DO THAT FOR A COUPLE REASONS.

VE HAVE EXPLI CI TLY PLED ELEMENTS OF SECTI ON
RESTATEMENT THI RD SECTI ON 19 THAT RELATE TO WHETHER OR

NOT SOVETHING IS OR | S NOT A PRODUCT. | WOULD DI RECT
THE COURT TO - -

THE COURT: | HEAR YOQU AND |'VE READ THAT. YOUR
ARGUMENT THERE IS YES, IT IS A PRODUCT, JUDGE. |'M

ASKI NG A DI FFERENT QUESTION, WHICH IS, AND I WAS
ALLUDING TO THHS AS | WAS G VING MS. GRANT A REASONABLY
HARD TI ME ABQUT | T, CAN THE CONCEPT OF STRI CT PRODUCTS
LI ABILITY, WHICH | ALREADY DON T LI KE THE TERM BUT WE' LL
GOWTH IT, CAN IT APPLY TO SOVETHI NG THAT' S NOT A
TANG BLE PRODUCT?

MR BERGVAN: ABSOLUTELY, JUDGE.

THE COURT: AND CAN I T APPLY TO WVHATEVER IT | S
THAT SNAP |'S OFFERI NG FOR SALE OQUT THERE, IF IT'S NOT A
PRCDUCT OR A SERVI CE?

MR BERGVAN: WELL, RESTATEMENT 19 SAYS -- THE
THI RD STATEMENT STATES THAT NON -- | NTANG BLE PRODUCTS
MAY BE CONSI DERED PRODUCTS, QUOTE, WHEN THE CONTEXT OF
THEI R DI STRI BUTI ON AND USE | S SUFFI Cl ENTLY ANALOGOUS TO
THE DI STRI BUTI ON AND USE OF TANG BLE PERSONAL PROPERTY.
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RESTATEMENT TOMARDS PRODUCT LI ABI LI TY 19-A.

VE PLED I N PARAGRAPHS 79 THROUGH 88 ALL OF THE
ELEMENTS THAT WE BELI EVE RELATE TO ANALOG ES.  AND WE
SPECI FI CALLY ALLEGED THAT THEY HAVE -- THEY' RE MASS
PRODUCED, |IT'S MASS MARKETED, IT'S AKIN TO THE TANG BLE
PRODUCT FOR PURPOSES OF PRODUCT LIABILITY. |IT CAN BE
HEARD AND SEEN, | T TAKES UP MEMORY, | T DEPLETES BATTERY
LI FE.

SNAP CAN BE TURNED ON AND OFF AND CAN BE MOVED
FROM ONE SCREEN TO ANOTHER.  WWHEN | NSTALLED ON A
CONSUMER S DEVI CE, | T HAS A DEFI NI TE APPEARANCE AND
LOCATION. I T'S OPERATED BY A SERIES OF PHYSI CAL SW PES
AND GESTURES, GESTURES. [|S PERSONAL AND MOVABLE.
DOMNLOADED SOFTWARE SUCH AS SNAPCHAT | S A GOOD,
THEREFORE, SUBJECT TO THE UNI FORM COMMERCI AL CODE AND
| TS SI MPLY NOT AN | DEA OR | NFORNMATI ON.

SO I N ANSVWER TO YOUR QUESTI ON, JUDGE, IF WE' RE
RI GHT, AND WE ALLEGED THI'S, BUT YES, |F THE ALLEGATI ONS
| N PARAGRAPHS 79 THROUGH 88 ARE CORRECT, YES, WE DO
ESTABLI SH THAT TO BE THE CASE. AND - -

THE COURT: CAN | INQURE IF YOU KNON THIS | S
DI Gd NG DOMN PRETTY DEEP | NTO YOUR FOOTNOTES. HAS
RESTATEMENT THI RD SECTI ON 19 BEEN Cl TED W TH APPROVAL BY

ANY COURTS?
MR BERGVAN: YES, IT HAS. THE FLORI DA CASE --
THE LYFT APP, I'T WAS LYFT VERSUS -- | T WAS A FLORI DA

COURT OF APPEALS CASE FAI RLY RECENTLY CAME OUT AND
SPECI FI CALLY CI TED SECTI ON 19 W TH RESPECT TO THE LYFT
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APP. I T"S IN OUR PAPERS, |'LL ASK --

THE COURT: OKAY. IF IT S THERE, BUT | JUST DON T
RECALL IT.

MR BERGVAN: OTHER COURTS HAVE -- | KNOW THE NEW
YORK COURT OF APPEALS IN THE TERW LLAGER CASE, IT'S AN
ASBESTCS CASE LOOKS TO SECTI ON 19 AND LOCKS TO THE
FACTORS THAT ARE SET FORTH IN THAT. AGAIN, NOT AN APP
CASE.

SO | WOULD COMBI NE THAT, YOUR HONOR. | THI NK OUR
ALLEGATI ONS ESTABLI SH UNDER SECTI ON -- RESTATEMENT
SECTI ON 19 THE ELEMENTS OF PRODUCT. BEYOND THAT THOUGH,
| THI NK THAT WE ESTABLI SHED KI ND OF THE PUBLI C PCLI CY
PURPOSE OF PRODUCT LI ABI LI TY THAT JUSTI CE TRAYNOR SET
FORTH IN H'S CONCURRI NG OPI NI ON | N ESCOLA VERSUS COCA
COLA AND THEN CCDI FIED IN H'S MAJORITY OPI NION | N YUBA
PONER COVPANY.

THAT IS THAT -- THE NATURE OF STRI CT PRCDUCT
LIABILITY IS ESSENTI ALLY ONE OF | NTERNALI ZI NG THE COST
OF SAFETY. I T APPLIES IN THE Sl TUATI ON VWHERE
ESSENTI ALLY THE KNOALEDGE OF SAFETY IS, AND JUDGE POSNER
ALSO WRI TES ABQUT THIS | S WHERE -- YOU HAVE A VERY
COWPLI CATED PRODUCT OR | TEM AND THE KNOALEDGE | S WHOLLY
I N THE SOURCE OF THE SUPPLI ER.  THEN PUBLI C PCLI CY
SUPPORTS PLACI NG THE DUTY OF CARE ON THE ENTI TY MOST
ABLE TO KNOW ABOUT THE DANGEROUS PROPENSI TI ES AND
CORRECT THEM I T'S HARD TO | MAG NE ANYBODY MORE
MYSTERI QUS - -

THE COURT: LET ME QU BBLE WTH YOU. I T S NOT A
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DUTY OF CARE. MAYBE WHAT' S PLACED ON THE PRODUCT
MANUFACTURER | S LI ABI LI TY W THOUT FAULT.

MR BERGVAN: THAT IS CORRECT.

THE COURT: | T'S NOT AN | NSURER, MS. GRANT AND I
TALKED ABOUT THAT. BUT |IF THE PRODUCT | S DEFECTI VE,
EVEN | F MANUFACTURED W TH THE UTMOST CARE, THE PRODUCT
SUPPLIER IS ON THE HOOK AS A MATTER OF, AMONG OTHER
THI NGS, PLACI NG THE COST ON THE PARTY BEST ABLE TO
DISTRIBUTE I T I N SOCI ETY. SO I'M QUI BBLING WTH YQU - -

MR BERGVAN: | T'S NOT QUI BBLING JUDGE, |IT'S AN
| MPORTANT PO NT AND | M SSPCKE. THE DUTY OF CARE | S
NEGLI GENCE LAND AND WE' RE | N PRODUCT LI ABI LI TY LAND.

AND THE PUBLI C POLI CY IS THAT THE PARTY MOST ABLE TO
KNOW ABOQUT THE DEFECT AND CORRECT THE DEFECT IS THE
MANUFACTURER.

YOU COULD NOT HAVE SOVETHI NG MORE -- YOU CANNOT
HAVE SOVETH NG MORE APROPOS OF THAT THAN A HI GHLY
COWPLI CATED, ARTI FI Cl ALLY | NTELLI GENCE- DRI VEN
COVPUTER- BASED APPLI CATI ON THAT CONSUMERS HAVE NO | DEA
HOW THEY WORK.

VE HAVE | DENTI FI ED SPECI FI C DESI GN DEFECTS IN THI S
PRODUCT THAT WE BELI EVE ARE UNREASONABLY DANGEROUS.
ABSCLUTELY, THEY' RE NOT THE GUARANTOR. I T HAS TO BE
DANGEROUS BEYOND THE CAN OF THE ORDI NARY CONSUMER OR
RI SK BENEFI T ANALYSIS. BUT WE ALLEGED SPECI FI CALLY THAT
THE PLAINTIFFS I N THI S CASE WERE NOT AWARE OF THE
DANGEROUS PROPENSI TI ES, THAT -- AND THAT THE RI SK
BENEFI T OF, FOR | NSTANCE, DI SAPPEARI NG MESSAGES, WHAT IS
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THE SOCI AL GOOD OF THAT VERSUS THE COST TO LAW
ENFORCEMENT.

THE COURT: LET ME ASK YOU, THI S I S GETTI NG WAY
DOMWN THE ROAD AND | F YOU CHOOSE NOT TO ANSVER MY
QUESTI ON, THAT' S OKAY. BUT VWHAT WARNI NG SHOULD SNAP
HAVE G VEN AND TO WHOW?

MR BERGVAN: SNAP SHOULD HAVE DONE A NUMBER OF
THI NGS.

THE COURT: JUST WARNI NG, THAT' S WHAT |' M TALKI NG
ABOQUT. YOU KNOW THI' S AND COUNSEL ALL KNOW THI S, STRICT
LI ABI LITY FAILURE TO WARN AND NEGLI GENCE FAI LURE TO WARN
ARE LARGELY COEXTENSI VE, RI GHT?

MR BERGVAN: THE CALI FORNI A CASE LAW | T' S HARD
TO FLESH THEM QUT.

THE COURT: SO |'M JUST ASKI NG WHAT WARNI NG WOULD
HAVE MADE THI S PRCDUCT SAFE? |'M USI NG PLAI NTI FFS
LANGUAGE NOW THI S I S A PRODUCT, ACCORDI NG TO
PLAI NTI FF, WHAT WARNI NG WOULD HAVE MADE THI S PRCDUCT
SAFE?

MR BERGVAN: | CAN THI NK OF -- THE NATURE OF THE
PRCODUCT BECAUSE | T WAS SO VELL SUI TED TO PROVI DE
WARNI NGS.  YQU COULD SEND -- THEY KNOW THE AGE OF THEIR
USERS, THEY COULD PROVI DE | NFORVATI ON REGARDI NG DRUG
DEALS AND ABQUT -- VERY, VERY FEW OF THESE KI DS EVEN
KNOW ABQUT THE RI SK OF FENTANYL CONTAM NATI ON. WE KNOW
THAT SNAPCHAT FROM 2020, BASED ON THE | NFORVATI ON THEY
RECEI VED FROM MR, CHAPMAN AND DR BERMAN KNOW EXACTLY
ABOUT THAT.
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THE SAME TECHNOLOGY THAT ALLOAS THEM TO CONNECT
KIDS TO NEFARI QUS DRUG DEALERS ALLOANS THEM TO WARN.

ADDI TI ONALLY, WARNI NG PARENTS, PUBLI C SERVI CE
ANNCUNCEMENTS. | THINK THIS IS -- YOU TH NK ABOQUT A
PHARMACEUTI CAL CASE WHERE THERE' S SOVE COWPLI CATED DRUG
AND SOMVE LI TTLE THI NG DOWN AT THE BOTTOM OF THE THI NG
AND WHAT | S THE WARNI NG REALLY GO NG TO DO

THIS IS A CASE VHERE THE TECHNOLOGY REALLY
QUI NTESSENTI ALLY COULD PROVI DE MEANI NGFUL WARNI NGS. AND
OF COURSE THEY DI D KNOW  AND ElI THER UNDER A STRI CT
LI ABILITY OR A NEGLI GENCE THEORY, THERE' S SO MJCH THEY
COULD HAVE DONE TO HAVE WARNED AND THEY DIDN T DO
ANYTHI NG,

THE COURT: WHAT WOULD YOU SAY TO M5. GRANT' S
PO NT THAT ONE COULD SAY THE SAME THI NG ABOQUT VERI ZON OR
AT&T, BECAUSE THE SAME COVMUNI CATI ONS BETWEEN DRUG
DEALERS AND M NORS COULD OCCUR ON THE CELL PHONE RATHER
THAN THE SNAP PLATFORM?  WHAT | S THE DUTY TO WARN THAT
VERI ZON AND AT&T HAVE? OR ARE YOQU SAYING I T''S NOT
ANAL OG0US?

MR- BERGVAN: | DON T BELIEVE I'T TO BE ANALOGOUS,
UNLESS VERI ZON AND AT&T CALL UP DRUG DEALERS, G VE DRUG
DEALERS NAMES OF VULNERABLE KI DS WHO M GHT BE POTENTI AL
CUSTOVERS. | GUESS | N THAT CONTEXT, THEY WOULD SAY, HEY
KI DS AND PARENTS, BY THE WAY, | THI NK THERE' S A
COVPONENT WHEN YOU RE DEALI NG WTH M NORS TO WARN
PARENTS. AND HEY KI DS, JUST SO YOU KNOW WE HAVE G VEN
YOUR NAME TO THESE DRUG DEALERS SO BE AWARE. | DON T
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BELI EVE THAT -- | DON T BELI EVE THE VERI ZON AT&T IS A
VI ABLE THI NG

| WOULD SUBM T THAT | CANNOT TELL THE COURT THAT
AT&T AND VERI ZON WOULD HAVE A DUTY TO WARN SI MPLY
BECAUSE AMONG -- THERE M GHT BE NEFARI QUS STUFF GO NG ON
VHEN PECPLE ARE TALKI NG ON THE PHONE. THAT'S NOT WHAT
VE HAVE HERE. WE HAVE ARTI FI Cl ALLY- DRI VEN ALGORI THVS
AFFI RVATI VELY DI RECTI NG DRUG DEALERS TO KI DS WHO AREN' T
LOCKI NG FOR DRUGS.

THE COURT: LET'S TURN TO NEGLI GENCE FOR JUST A
MOVENT BECAUSE AMONG THE ARGUMENTS | HEARD FROM SNAP, AS
A MATTER OF LAW G VEN THE CRIM NAL THI RD- PARTY CONDUCT
| N\VOLVED, AN APPLI CATI ON OF THE SO CALLED ROANLAND
FACTORS WOULD CAUSE OR SHOULD CAUSE THI S COURT TO
CONCLUDE THAT THERE |'S NO DUTY OF REASONABLE CARE OWED.
VHAT SAY YOU TO THAT?

MR BERGVAN: | SAY CALI FORNI A CODE 1714 AND | SAY
THIS. THE I SSUE IN THE | SAACS CASE | S DI SPOSI TI VE |
THI NK.  AND THE | SAACS CASE - -

THE COURT:  HUNTI NGTON HOSPI TAL?

MR BERGVAN: VERSUS HUNTI NGTON HOSPI TAL.  JUSTI CE
BIRD S DECI SION. | SAACS SAYS THAT YOU LOOK AT
FORESEEABI LI TY AND EASE OF CORRECTION. AND | T COVES
DOMN TO FORESEEABI LI TY. AND CALI FORNIA | S REPLETE W TH
CASES WHERE THE I NQUI RY IS THE THI RD- PARTY M SCONDUCT
W TH N THE REALM OF FORESEEABI LITY. | N MANY CASES THE
COURT SAYS IT IS

| WOULD SPECI FI CALLY ADDRESS THE COURT -- WE' RE
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NOT ONLY TALKI NG ABOQUT PREM SES CASES, ALTHOUGH | THI NK
THE ANALOGY | S APT. WHAT WE HAVE HERE | S ESSENTI ALLY A
VI RTUAL EQUI VALENT OF A VI DEO ARCADE WTH A ROOM I N THE
BACK WHERE KIDS GO TO BUY AND SELL DRUGS AND SNAPCHAT | S
AWARE OF THAT AND PROFI TS FROM KI DS GO NG TO THE VI DEO
ARCADE.

AS THE COURT SAID I N BOLGER, A THECORY OF LI ABILITY
THAT WOULD -- THAT A SOCI AL MEDI A COVMPANY | S NOT
| MMUNI ZED FROM THE SAME CONDUCT THAT WOULD | NCUR
LI ABILITY ON A BRI CK AND MORTAR COVPANY.

SO | F SNAPCHAT OPERATED A VI DEO ARCADE AND KNEW
DRUGS WERE BEI NG SOLD I N THE BACK ROOM AND FACI LI TATED
THAT, THEY COULDN T BE LI ABLE EVEN THOUGH THEY WERE NOT
PERSONALLY PROFI TI NG FROM THE THI RD- PARTY CONDUCT. SO |
THI NK THAT ANALOGY THAT THIS IS A VI RTUAL EQUI VALENT OF
A DRUG ARCADE | S VALI D, CERTAINLY FOR DEMJRRER PURPCSES.

SECONDLY, | WOULD DI RECT YOU BEYOND THE | SAACS
CASE VWHI CH FOCUSES ON FORESEEABI LI TY. THEN WE LOXK TO
THE DI CKS ( PHONETI C) VERSUS ELECTRONI C MUJSI C FESTI VAL.
| DIDN T GET THE LAST NAME, BUT IT'S THE DI CKS CASE
VHERE A 19 YEAR OLD GCES TO A MJS|I C CONCERT AND
TRAG CALLY OVERDOSES ON DRUGS AND THE CALI FORNI A COURT
OF APPEALS SAI D LAST YEAR THAT I T WAS -- THAT THE MJSIC
PROMOTER HAD AN OBLI GATI ON TO BETTER PCOLI CE THE CONCERT
TO THE ENSURE THI RD- PARTY DRUG DEALERS DI D NOT SELL
DRUGS TO THIS 19 YEAR OLD. | TH NK THAT IS DI RECTLY
ANALOGOUS HERE.

I F YOU LOOK AT OUR COVPLAI NT, AGAIN, WE HAVE
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ADDRESSED NOT ONLY FORESEEABI LI TY, WE HAVE ADDRESSED
ACTUAL KNOALEDGE. WE HAVE ADDRESSED MR, ED TURNAN
(PHONETI C), THEI R OAWN SAFETY DI RECTOR SPECI FI CALLY SAI D
YOU RE OPERATI NG AN OPEN- Al R DRUG MARKET. THAT'S NOT
THE WORDS HE USED. HE SAI D SNAP NEEDS TO UP | TS GAME.
KI DS ARE TAKI NG PERCOCET, THEY DON T KNOWI TS LACED
W TH FENTANYL.

THIS IS A DI RECT E-MAIL THAT THEI R SAFETY
DI RECTOR, THAT ONE OF THEI R CURRENT MEMBERS OF THEI R
SAFETY BOARD | S WRITING SO | TH NK THAT -- OBVI QUSLY
FORESEEABI LI TY |'S QUI NTESSENTI ALLY A FACTUAL | NQUI RY. |
THI NK THE ALLEGATIONS IN THI S CASE AMPLY ESTABLI SH A
LEVEL OF FORESEEABI LI TY SUFFI CI ENT TO TAKE AVWAY THE
ARGUMENT THAT THE COURT SHOULD -- A LEVEL OF
FORESEEABI LI TY SUFFI CI ENT TO ALLOW THE CASE TO GO
FORWARD AND FOR US TO CONDUCT DI SCOVERY ABOUT WHAT SNAP
KNEW AND WHAT | T SHOULD HAVE KNOWWA.

THE COURT: ANYTHI NG ELSE BEFORE | TURN I T BACK
OVER TO Ms. GRANT?

MR BERGVAN: | THI NK ASSUM NG THAT THERE W LL BE
NO ADDI TI ONAL ARGUMENTS ON THE PO NTS THAT WEREN T
RAI SED I N THE OPENI NG STATEMENT BY My COLLEAGUE, THERE
ARE OTHER | SSUES TO ADDRESS BUT COUNSEL DI D ADDRESS THEM
AND WE BOTH WORKED HARD TO PROVI DE YOU W TH A GOCOD
BRI EFI NG ON THAT.

AS | SAID, WE HAVE SOVE VERY WEI GHTY LEGAL | SSUES,
WE'RE I|N NEWTERRI TORY. | BELIEVE IT'S IN THE | NTEREST
OF JUSTI CE TO HAVE THE MOST OPEN RECORD POSSI BLE TO MOVE
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FORWARD AND TO PROVIDE THI S COURT AND OTHER COURTS W TH
OPTI MAL GUI DANCE IN THI S.

THE COURT: | APPRECIATE IT. WLL YOU CONCEDE, |
GQUESS IS THE WORD, THAT WHEN A DEMURRER | S FILED, | AM
OBLI GATED UNDER THE RULES OF ClVIL PROCEDURE TO SUSTAI N
| T, EVEN IF I TH NK THAT A FACTUAL RECORD WOULD BE MORE
| NFORVATI VE.  LET ME SAY | T DI FFERENTLY.

IF I CAN LOOK AT THE FOUR CORNERS OF THE COWVPLAI NT
AND | CONCLUDE THAT A DEMURRER SHOULD BE SUSTAI NED, EVEN
I F 1'M CONVI NCED THAT A MORE FULSOVE ACTUAL RECORD WOULD
BE A BETTER RECORD FOR ME TO RULE ON, FOR THE COURT OF
APPEAL TO RULE ON, I'M STILL DUTY BOUND TO GRANT OR
SUSTAIN THE DEMJRRER; AGREED?

MR BERGVAN: THE COURT HAS TO FOLLOW THE LAW |
WOULD SUGGEST THAT -- | WOULD SI MPLY SUGGEST TO THE
EXTENT THAT THE COURT IS ON THE FENCE ON THI S | SSUE, |F
| TS THAT -- ALSO THE LAW-- OF COURSE, JUDGE. BUT THE
LAW OF DEMJURRER ALSO RECOGNI ZES THE | MPORTANCE OF
PROVI DI NG PLAI NTI FFS W TH THE OPPORTUNI TY TO DEVELCP THE
RECORD. SO YES, |F THE COURT WERE | NCLI NED TO THROW US
QUT AND W SHED THAT WE HAD MORE FACTS, YOU HAVE TO THROW
us QUT.

BUT | BELI EVE THAT THE FACTS ALLECED I N OUR
COVPLAI NT MORE THAN ADEQUATELY STATE CAUSES OF ACTI ON.
AND FOR THAT REASON, WE BELI| EVE THE DEMJURRER SHOULD BE
OVERRULED.

THE COURT: ONE LAST QUESTION. AT 216 PAGES AND
NEARLY A THOUSAND PARAGRAPHS, THERE' S NO DOUBT THAT THE
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FACTS ARE ALLEGED W TH CERTAI NTY. |' M NOT HEARI NG THAT
THE PROBLEM W TH THE COVPLAINT IS I TS UNCERTAIN. YQU
HEARD THE ARGUMENTS, YOU READ THE PAPERS. AS AN

ULTI MATE FALL-BACK PCSI TION, |S THE PLAI NTI FF ASKI NG FOR
LEAVE TO AMEND?

MR. BERGVAN: AS AN ULTI MATE FALL- BACK PGSI TI ON,
YES.

THE COURT: WE' LL SEE IF THAT COVES UP BECAUSE ONE
THING | WLL NEED TO HEAR IS HOW YOU WOULD DO I T TO
SCLVE -- WERE | TO FIND THAT TH S DEMURRER SHOULD BE
SUSTAI NED, WHAT WOULD YOU BE ALLEG NG TO SOLVE THE
PROBLEM? YOU DON' T HAVE TO TELL ME NOW

MR BERGVAN: | DON T KNOW WHAT THE COURT HAS
DONE - -

THE COURT: | DON' T KNOWWHAT |'M GO NG TO DO, SO
FAIR ENOUGH. |' M JUST PUTTING I T QUT THERE.

MS. GRANT, I'LL GVE IT TO YQU.

MS. GRANT: A LOT OF GROUND TO COVER. | WANTED TO
START WTH THE RESTATEMENT TORT SECTI ON 19, DEFI NI TI ON
OF A PRODUCT THAT YQU DI SCUSSED W TH CO- COUNSEL. THE
RESTATEMENT STATES: A PRODUCT |S A TANG BLE PERSONAL
PROPERTY DI STRI BUTED COMVERCI ALLY OR USE FOR
CONSUMPTI ON.  OTHER | TEMS SUCH AS REAL PROPERTY OR
ELECTRI CI TY ARE PRODUCTS WHEN THE CONTEXT OF THEIR
DI STRI BUTI ON AND USE I'S SUFFI CI ENTLY ANALOGOUS TO THE
DI STRI BUTI ON AND USE OF TANGQ BLE PERSONAL PROPERTY THAT
| S APPROPRI ATE TO APPLY TO THE RULES STATED IN THI S
RESTATEMENT.  SECTI ON 19(B) SPECI FI CALLY STATES
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SERVI CES, EVEN WHEN PROVI DED COMVERCI ALLY ARE NOT
PRODUCTS.

YOU ASKED THE FOLLOW UP QUESTI ON | N RESPONSE TO
COUNSEL' S STATEMENT WHEN HE SAI D WE ALL ACREE THAT SNAP
| S AN | SP, | NTERNET SERVI CE PROVI DER, AS DEFI NED I N
SECTI ON 230. YQU ASKED A FOLLOW UP QUESTION: DO YQU
CONCEDE THAT SNAP IS AN | NTERNET SERVI CE PROVI DER.  AND
HE SAI D YES.

AS A PROVI DER OF A SERVI CE, AND WE KNOW THE
DEFI NI TI ON UNDER THE RESTATEMENT THAT A SERVICE IS NOT A
PRCDUCT. TO YOUR EARLI ER PO NT ABOUT ELECTRICITY, IT
DOES SPECI FI CALLY DEFI NE ELECTRICITY AS A PRCDUCT. |
THI NK THAT' S VERY TELLI NG THAT THE RESTATEMENT SAYS
ELECTRICI TY IS A PRODUCT, TANG BLE PRODUCT. SERVI CES
ARE NOT. AND YOQU GOT A CONCESSI ON FROM PLAI NTI FFS'
COUNSEL THAT SNAP IS AN | NTERNET SERVI CES PROVI DER

THE COURT: | UNDERSTAND.
MS. GRANT: THERE WAS DI SCUSSI ON ABOUT ALLOW NG
THI S CASE TO PROCEED TO SUWMVARY JUDGVENT. | WOULD

SUBM T TO YOU, THAT'S CONTRARY TO THE ENTI RE PURPOSE OF
SECTI ON 230. AS THE CALI FORNI A COURT OF APPEAL HELD I N
MJURPHY VERSUS TW TTER, SECTI ON 230 SHI ELDS | NTERNET
SERVI CE PROVI DERS, QUOTE, FROM THE BURDENS ASSCCI ATED
W TH DEFENDI NG AGAI NST CLAI MS, END QUOTE.

DEVELOPI NG A MORE FULSOMVE RECORD |'S NOT GO NG TO
CHANGE THAT SNAP |'S AN | NTERNET SERVI CE PROVI DER;
SNAPCHAT IS A SERVICE. |IT S NOT A PRODUCT. AND THE
HARM I N THI S CASE COMVES DI RECTLY FROM THE CONTENT OF THE
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MESSAGES THAT WERE EXCHANGED.

THE COURT: DI RECTLY, WHEN YQU SAY DI RECTLY, ARE
YOU DI STI NGUI SHING | T FROM WHAT MR. BERGVAN ACCUSED YQU
OF MAKING WH CH IS AN ATTENUATED BUT- FOR ARGUMENT?

MS. GRANT: NOT ACTUALLY FOR MAKI NG A BUT- FOR
ARGUMENT.  WHAT WE' RE DA NG IS ESCHEW NG TO THE
STANDARDS AS ENUNCI ATED I N SECTI ON 230 I N COURTS | N
CALI FORNI' A, | NCLUDI NG THE CALI FORNI A SUPREME COURT AND
COURT OF APPEAL. THE 9TH CIRCU T AND 9TH SUPREME COURT
HAVE ALL TRACKED THE SECTI ON 230 STANDARD. WE' RE NOT
DA NG A BUT- FOR ANALYSIS. THEY LIKE TO CHARACTERI ZE
THAT, BUT IT'S SI MPLY | NCORRECT.

I WANT TO TOUCH UPON, PLAINTI FFS FI LED A NOTI CE OF
SUPPLEMENTAL AUTHORI TY YESTERDAY ON THE LI APES VERSUS
FACEBOOK CASE. AGAIN, EVEN A CURSORY REVI EW YOUR
HONOR, OF THAT CASE WLL SHOW THAT THE FACTS ARE
RADI CALLY DI FFERENT.

THE COURT IN LI APES FOUND THERE WAS LI TTLE
DI FFERENCE BETWEEN FACEBOOK' S REQUI REMENTS FOR VWHAT
ADVERTI SERS -- FOR WHAT THEI R CRI TERI A WAS AND THE
VEBSI TE | N ROOWATES. THERE I N LI APES, THE COURT FOUND
VERY | MPORTANT THAT FACEBOOK ALLEGEDLY CONTRI BUTED TO
THE PUBLI CATI ON OF CONTENT BY REQUI RI NG ADVERTI SERS TO
SELECT ACGE AND GENDER PARAMETERS.

SO THE ALLEGATI ON THERE WAS THESE WERE
DI SCRI M NATORY. AND LI KE THE WEBSI TE OPERATOR
| N ROOMVATES, WHEN THEY ARE DI CTATI NG THE CRI TERI A THAT
| S DI SCRI M NATORY THAT ADVERTI SERS USE ON THEI R SI TE,
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NOW THEY' RE ACTUALLY PARTI Cl PATI NG | N CONTENT CREATI ON.

THE COURT I N LI APES CONCLUDED, QUOTE, THERE IS
LI TTLE DI FFERENCE W TH FACEBOCOK' S AD TOOLS VERSUS THE
VEBSI TE | N ROOMVMATES. LI KE THE WEBSI TE AT | SSUE | N
ROOWVATES, FACEBOOK REQUI RES USERS TO DI SCLOSE THEI R AGE
AND GENDER BEFORE | T CAN USE | TS SERVI CES.

| T GOES THROUGH ALL THESE DI FFERENT FACTORS THE
VAY THAT FACEBOOK REQUI RES ADVERTI SERS ESSENTI ALLY TO
USE DI SCRI M NATORY CRI TERI A.

AND THE COURT THEN CONCLUDED I'N SO DO NG FACEBOOK
DOES NOT MERELY PROLI FERATE AND DI SSEM NATE CONTENT OF
THE PUBLI SHER, | T CREATES SHAPES OR DEVELOPS CONTENT BY
MATERI ALLY CONTRI BUTI NG TO THE CONTENTS ALLEGED
UNLAWFUL NESS.

FACEBOOK CREATED A SYSTEM THAT ACTI VELY SHAPES THE
AUDI ENCE BASED ON PROTECTI VE CHARACTERI STI CS SUCH AS AGE
AND GENDER.

HERE, PLAI NTI FFS DO NOT ALLEGE THAT SNAP GAVE
EXPLICIT DI RECTION OR TIPS TO DRUG DEALERS ABQUT HERE' S
THE CONTENT YOU MUST USE OR | MPCSED ANY FORM OF
REQUI REMENT RELATED TO THE SUBSTANCE OF THE MESSAGES
THAT WERE EXCHANGED OR CREATED BETWEEN THE DRUG DEALERS
AND DECEDENTS, EXCEPT FOR THE FACT THAT OUR GUI DELI NES
I N TERMS OF SERVI CE SAY YOU SHOULD NOT BE POSTI NG ANY
DRUG CONTENT. SO WE ACTUALLY PRCHI BI TED THE POSTI NG OF
DRUG CONTENT, WH CH THE DRUG DEALERS AND USERS VI OLATED.

SO THE LI APES COURT MADE | T CLEAR THAT, QUOTE, A
VEBSI TE WOULD BE | MMUNE SO AS LONG AS | T DCES NOT
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REQUI RE THE USE OF DI SCRI M NATORY CRI TERI A, END QUOTE.

THE COURT: THAT WAS My QUESTION. YOUR PO NT TO
ME IS THAT THE SECOND AMENDED COWMPLAI NT DOES NOT MAKE AN
ALLEGATI ON OF SNAP' S REQUI RI NG USERS TO DO ANYTHING I T
MAKES ALLEGATI ONS OF OPTI ONS?

M5. GRANT: RIGHT. | TH NK WHAT WE' RE REALLY
LOOKI NG AT HERE | S WHEN YOU RE CREATI NG THE CONTENT,
SECTI ON 230 DCES NOT APPLY | F LI KE I N ROOMWATES OR I N
LI APES, THE WEBSI TE | S ACTUALLY DI CTATI NG THE CONTENT OR
DI CTATING THE CRI TERI A THAT -- SORT OF MORE OF A CONTENT
PUBLI SHER OR CREATOR AS OPPOSED TO JUST HAVI NG THE
PLATFORM BY WHI CH MESSAGES AND CONTENT ARE EXCHANGED
W TH ONE ANOTHER.

COUNSEL RAI SED THE OVEG.E CASE FROM THE OREGON
DI STRI CT COURT. OBVIQUSLY, IT'S NOT BI NDING ON THI S
COURT. |'LL BE HONEST, THAT'S AN QUTLI ER

THE COURT: THAT WAS FROM MEDFCRD, |F |I'M NOT
M STAKEN.

MS. GRANT: YOU RE RIGHT. THAT'S AN QUTLIER IN
THE CASE LAW WH CH HAS UNI FORMLY HELD THAT CONNECTI NG
USERS AS A PUBLI SHI NG FUNCTI ON, PROTECTED BY SECTI ON
230, NO COURT, | WANT TO STRESS TH' S, NO COURT HAS HELD
THAT THE OVEGLE DECI SI ON EXTENDS BEYOND THE SPECI FI C
FACTS OF THAT CASE, VWH CH THERE WAS KIND OF A CHAT
ROULETTE WHEEL THAT HAD THE TAG LINE: TALK TO
STRANCERS. AND IT WAS A SI TE THAT WAS A VI DEO CHAT
VEBSI TE PRI MARI LY USED FOR SEXUAL RENDEZVOUSES.

THE COURT NOTED THAT THE PLAI NTI FF WAS HARASSED
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AND BLACKMAI LED AS A PRETEEN | NTO THREE YEARS OF SENDI NG

A PREDATOR OBSCENE CONTENT. AND | THI NK THAT SOVETHI NG

THAT STRUCK THE COURT WAS THAT THE PERPETRATOR WAS

QUTSI DE THE COUNTRY. SO | TH NK TH S JUDGE DEVI ATED

FROM THE SECTI ON 230 JURI'S PRUDENCE TO CREATE A REMEDY.
THE COURT: WHAT IS THE YEAR OF THAT CASE, DO YQU

KNOWP
MS. GRANT: | THINK IT'S 2020 -- FEBRUARY 2022.
THE COURT: WAS IT TAKEN UP TO THE 9TH CI RCUl T?
MS. GRANT: | DON T BELIEVE IT WAS. REALLY QU TE

FRANKLY, IF YOU LOOK AT THE CASE, THE JUDGE JUST GOT | T
VWRONG. THE HARM THERE WAS FROM THE CHI LD S SEXUAL ABUSE
MATERI AL THAT WAS EXCHANGED BETWEEN THE PERPETRATOR AND
THE ADOLESCENT. SO THE HARM FLOWED FROM THE CONTENT.

TS WHY -- AND AS THE 2ND CI RCU T COURT | N FORCE
VERSUS FACEBOOK, ARRANG NG AND MATCHI NG CONNECTI ONS AND
MATCH NG PECPLE W TH ONE ANOTHER SO PECPLE CAN VI EW
CONTENT |'S AN ESSENTI AL ASPECT OF PUBLI SHI NG

| F YOU ACCEPT PLAI NTI FFS' ARGUMENT, | T WOULD
EVI SCERATE SECTI ON 230. A DEFENDANT WOULD BE | NELI G BLE
FOR SECTI ON 230 | MMUNITY BY VI RTUE OF SI MPLY ORGAN ZI NG
AND DI SPLAYI NG CONTENT EXCLUSI VELY PROVI DED BY THI RD
PARTI ES.

FOR THAT REASON, NO CASE HAS CI TED OVEGLE
FAVORABLY. THE ONLY CASE THAT EVEN Cl TED OVEGLE AT ALL
S DOES 1 THROUGH 6 VERSUS REDDIT. THAT'S THE 9TH
CIRCU T, 51F.4TH 1137, 1141. IN REDDI T, THE 9TH CIRCUI T
FOUND THAT SECTION 230 | MMUNI TY APPLI ES TO CLAI MS
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AGAI NST REDDI T.

| CAN CI TE YOU, YOUR HONOR, A WHOLE HOST OF
POST- OVEGLE DEC! S| ONS AND WE HAVE DONE THAT | N THE BRI EF
THAT NO ONE FOLLOWED OMEGLE BECAUSE QUI TE FRANKLY, IT IS
A DEPARTURE FROM SECTI ON 230 JURI S PRUDENCE. SO |
WANTED TO ADDRESS THAT CASE.

ONE CASE THAT | WOULD ADDRESS THE COURT' S
ATTENTI ON TO |'S THE LW VERSUS SNAP CASE. THAT WAS
DECI DED | N THE SOUTHERN DI STRICT JUNE 5, 2023. THERE,
THAT WAS ANOTHER CASE LI KE OVEGLE THAT | NVOLVED THE
EXCHANGE, THE MATCHI NG

THE ALLEGATI ON FROM THE PLAI NTI FFS' COUNSEL WAS,
WELL, SNAP HAS ALL THESE DEFECTI VE FEATURES, ONE | S THE
CONNECTI NG M NORS W TH SEXUAL PREDATORS. THAT WAS THE
ARGUMENT | N THAT CASE.

THE COURT DI SM SSED THE PRODUCTS LI ABI LI TY CLAI M5
AGAI NST SNAP W TH PREJUDI CE ON A 12(B)(6) MOTI ON UNDER
SECTI ON 230 BECAUSE THE COURT FOUND THAT -- ESSENTI ALLY,
THE COURT REJECTED PLAI NTI FFS' RELI ANCE ON OVEGLE
FI NDI NG THAT ALL THE CLAI M5 WERE BARRED UNDER SECTI ON
230.

THE COURT FOUND CLAI M5 THAT SNAPCHAT DESI GNED,
FACI LI TATED CRI M NAL EXCHANGE OF CHI LD SEXUAL ABUSE
MATERI AL WERE DI RECTLY RELATED TO THE POSTI NG OF
THI RD- PARTY CONTENT THAT WAS EXCHANGED BY THE USERS.

QUOTE, WHETHER THEY FI LED THEI R ALLEGATI ONS AS
CLAI M5 FOR PRODUCT LI ABILITY, FRAUD OR NEGLI GENCE,
PLAI NTI FF CAN T SUE DEFENDANTS FOR THI RD- PARTY CONTENT
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SI MPLY BY CHANG NG THE NAME OF THE THEQCRY.

THAT' S EXACTLY WHAT PLAI NTI FFS ARE TRYI NG TO DO
HERE. EVERY TIME THI S | S PRESENTED AS AN | SSUE OF FI RST
| MPRESSI ON, VWHI CH | S WHAT YOU HEARD, | T ABSOLUTELY | S
NOT. PLAINTIFFS I N COURTS ACROSS THE COUNTRY HAVE TRI ED
EXACTLY THESE SAME ALLEGATI ONS AND THEY HAVE FAI LED TO
PERSUADE 99 PERCENT OF THE COURTS THAT SECTI ON 230
DOESN T APPLY.

SO | WOULD DI RECT YQU TO BRY (PHONETI C) VERSUS
SNAP.  THAT'S CENTRAL DI STRI CT 2023. AND OF COURSE
PRAGER UNI VERSI TY VERSUS GOOGLE. THERE THE COURT OF
APPEAL AFFI RVMED THE TRI AL COURT'S SUSTAI NI NG CF A
DEMURRER W THOUT LEAVE TO AMEND. AND THE REASON WHY,
QUOTE, PRAGER S CONTENTI ON THAT DEFENDANTS ARE
THEMSELVES AN | NFORVATI ON CONTENT PROVI DER I N THAT THEY
DEVELOPED ALGORI THVS USED | N DETERM NI NG WHETHER TO
RESTRI CT ACCESS TO PRAGER S VI DECS DOES NOTHI NG TO
DEFEAT SECTI ON 230 | MMUNITY.

PRAGER S CLAI M5 TURN NOT ON THE CREATI ON OF
ALGORI THMS BUT ON THE DEFENDANTS CREAT OF PRACER S
| NFORMATI ON CONTENT, VWHI CH | S | MMUNE UNDER SECTI ON 230.

AGAI N, ALL OF THE CASES, | NCLUDI NG BI NDI NG
CALI FORNI A COURT OF APPEAL CASES DI SM SSI NG THESE CLAI M5
AT THE PLEADI NG STAGE, YOU DON T NEED ANY DI SCOVERY OR
ANY EVI DENCE. THESE ARE PURE LEGAL QUESTI ONS.

| WOULD ALSO DI RECT YQU TO DCE VERSUS MYSPACE,
2009. THAT' S BI NDI NG CALI FORNI A AUTHORI TY. THERE, THE
CALI FORNI A COURT OF APPEAL HELD THAT CLAI MS THAT MYSPACE
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SHOULD HAVE ENSURED THAT SEXUAL PREDATORS DO NOT GAI' N
ACCESS TO OR COVMUNI CATE WTH M NORS ON I TS WEBSITE | S
EXPRESSLY COVERED BY SECTI ON 230.

THIS IS THE QUOTE | WANT TO FOCUS IN ON:  ALL THE
FEATURES THAT PLAI NTI FFS HAVE CHARACTERI ZED AS DEFECTI VE
| N THESE CASES BO L DOM TO ALLEGATI ONS THAT THE WEBSI TE
| NTRODUCED USERS TO CRI M NALS OR ALLOAED M NORS ACCESS
TO HARMFUL CONTENT OR STEERED HARMFUL CONTENT TO M NORS,
ALL OF WH CH RELATE TO PUBLI SH NG CONTENT AND ARE BARRED
BY SECTI ON 230.

PLAI NTI FFS' COUNSEL MENTI ONED THAT SNAP HAS
LI CENSED MJUSI C AND VI DECS AND HAS MEMES AND ALLOWS
PECPLE TO SEND VI DECS AND PERSONAL STORIES, ALL OF WH CH
RELATE TO CONTENT AND ALL COVERED BY SECTI ON 230.

HE MENTI ONED LEMMVON. I T'S | MPORTANT TO REMEMBER
THAT LEMVON AND MAYNARD, NEI THER OF THOSE CASES | NVOLVED
PRCDUCTS LI ABILITY CLAIMS, IT WASN' T EVEN BEFORE THE
COURT.

VHAT THE COURT DID DO IN THE 9TH CIRCUI T I N LEMVON
| N FOOTNOTE 4, THE 9TH CIRCU T MADE I T CLEAR THAT I F
PLAI NTI FF ATTEMPTED TO FAULT SNAP FOR PUBLI SHI NG OTHER
SNAPCHAT USER CONTENT THAT MAY HAVE | NCENTI VI ZED
DANGEROUS BEHAVI OR, THI S WOULD TREAT SNAP AS A PUBLI SHER
OF THI RD- PARTY CONTENT AND WOULD NOT BE PERM TTED UNDER
SECTI ON 230.

HE MENTI ONED | SAACS VERSUS HUNTI NGTON MEMORI AL
HOSPI TAL.  AGAIN, THAT'S A PREM SES LI ABILITY CASE. |
THIENK VHAT' S OM TTED WAS THAT THE SUPREME COURT ACTUALLY
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NARROVED | SAACS AND LI M TED PREM SES LI ABI LI TY FOR
THI RD- PARTY CRIM NAL CONDUCT. THE QUOTE IS: IN A&AM WE
EXPRESSLY RETREATED FROM THE OPEN- ENDED FORMULATI ON SET
FORTH I N | SAACS, NAMELY, THAT A PROPRI ETOR M GHT HAVE A
DUTY TO PROVI DE GUARDS TO PROTECT AGAI NST THI RD- PARTY
CONDUCT EVEN | N THE ABSENCE OF PRI OR SI M LAR CONDUCT
AGAI NST PUTTI NG THE PROPRI ETOR ON NOTI CE OF A NEED TO
PROTECT AGAI NST SUCH CONDUCT.

THE DELGADO CASE, AGAI N, ANALOG ZI NG TO PREM SES
LI ABI LI TY CASE, BECAUSE THERE IS NO CASE, OF COURSE,
THAT WOULD HOLD THAT AN | NTERNET SERVI CE PROVI DER, A
PROVI DER OF A SERVI CE, HAS A DUTY TO PREVENT HARM TO
THEI R USERS FROM CRI M NALS ABUSI NG AND VI OLATI NG THE
TERMS OF THAT SERVI CE.

THERE WAS A MENTI ON THAT DYROFF | S DI FFERENT
BECAUSE THE VI CTIM WAS AN ADULT. HE WAS IN H S 20'S
LI KE SOVE OF THE DECEDENTS HERE WERE I N THEI R 20" S.
THERE' S NO SPECI AL CARVE QUT FOR AGE OR ADOLESCENCE.

THE COURT: UNDER 230.

MS. GRANT: UNDER 230.

THE COURT: WHAT ABQUT | S THE AGE OF THE VICTIM - -
THE AGE OF THE DECEDENT A RELEVANT FACTOR FOR A DUTY
ANALYSI S UNDER NEG.I GENCE?

MS. GRANT: NO | KNOW THERE WAS MENTI ON I N THE
BRI EF OF SOVE TYPE OF A HElI GHTENED DUTY OF CARE FOR
CH LDREN. LET ME TURN TO MY SECTI ON OF WHERE | WANTED
TO DI SCUSS THAT. | THI NK THE | MPORTANT THI NG THERE | S
I N DOE -- FIRST OF ALL, THERE | S NO COURT, THEY HAVE NOT
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Cl TED A SI NGLE CASE THAT FOUND A Hl GHER STANDARD

APPLI ES.
CASES | NVOLVI NG M NORS UNDER SECTION 230, IT'S
TREATED EXACTLY THE SAME. | WLL DI RECT YOUR ATTENTI ON

TO THE CALI FORNI A COURT OF APPEAL DECI SI ON I N DCE 2
VERSUS MYSPACE. THAT WAS A CASE | NVOLVI NG M NORS
ALLEA NG THEY WERE SEXUALLY ASSAULTED BY MEN THEY MET
THROUGH -- ON MYSPACE. THE COURT OF APPEAL FOUND THAT,
QUOTE, G VEN THE GENERAL CONSENSUS TO | NTERPRET SECTI ON
230 | MVUNI TY BROADLY, EXTENDI NG FROM THE ZERON
(PHONETIC) TO THE 5TH CIRCUI T''S OPI NI ON | N MYSPACE,
ADDRESSI NG | DENTI CAL FACTS AND LEGAL | SSUES, WE ALSO
CONCLUDE THAT SECTION 230 | MMUNITY SHI ELDS MYSPACE | N
TH S CASE.

THAT ORI G NAL UNDERLYI NG CASE WAS, AGAI N,
I NVOLVING A MNOR. TH'S WAS THE 5TH CIRCUI T. AND SHE
WAS ASSAULTED BY AN ALLEGED PREDATOR SHE MET ON MYSPACE.
AGAI N, THE COURT HELD THAT DOE' S CLAI M5 OF NEGLI GENCE
ARE BARRED BY SECTI ON 230.

ANDERSON VERSUS TI KTOK | NVOLVED A CHALLENGE WHERE
KI DS WERE TRYI NG TO STRANGLE THEMSELVES. THAT CASE WAS
BROUGHT BY A MOTHER ON BEHALF OF HER CHI LD WHO DI ED
PARTI CI PATI NG | N THAT Tl KTOK CHALLENGE. AND THE COURT
HELD THAT PLAI NTI FF COULD NOT DEFEAT SECTI ON 230
| MMUNI TY BY CREATI VELY LABELLI NG THEI R CLAI M

A LOT OF THESE CASES DO | NVOLVE ADOLESCENTS AND
THERE' S NO SPECI AL EXCEPTI ONS FOR THE DECEDENT' S AGE.

| DID WANT TO SPEND VERY BRI EFLY, YOUR HONCR, ON
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THE DYROFF CASE. | THINK I T'S REALLY | MPORTANT -- |
VWANT TO RUN THROUGH THE ALLEGATI ONS BECAUSE THEY ARE SO
SIMLAR  AND KIND OF GET AWAY FROM THI' S NOTI ON THAT YQU
ARE TRCDDI NG A PATH THAT' S NEVER BEEN TRODDEN BEFORE.

THE COURT: YOU DON T HAVE TO DO THAT, | KNOW THE
CASE AND | KNOW THE PO NT YOU RE MAKI NG

MS. GRANT: | F YOU LOCK AT THE ALLEGED DESI GN
DEFECT AND THE FACT THAT THE COURT HELD THAT NONE OF
THOSE WERE QUTSI DE OF SECTION 230, | TH NK THE SAME
LOG C APPLI ES HERE.

COUNSEL MENTI ONED QUI CK AD, THAT'S THE FUNCTI ON
VWHERE USERS ARE MATCHED UP W TH ONE ANOTHER. | THI NK,
AGAI N, | WOULD DI RECT YOUR ATTENTI ON, YOUR HONOR, TO THE
Bl NDI NG AUTHORI TY OF THE CALI FORNI A COURT OF APPEAL I N
DCE 2 VERSUS MYSPACE WHERE THE COURT SAYS PLAI NTI FF
VWANTS DEFENDANT TO ENSURE THAT SEXUAL PREDATORS DO NOT
GAIN ACCESS, |.E., COMWUNI CATE WTH M NORS ON I TS
VEBSI TE.

THAT TYPE OF ACTIVITY TO RESTRI CT OR MAKE
AVAI LABLE CERTAI N MATERI AL, AS EXPRESSLY COVERED BY
SECTI ON 230, SAME WTH THE DYROFF CASE. THE 9TH CIRCU T
SAI D RECOMMENDI NG USER GROUPS, AND IT'S THE FORCE VERSUS
FACEBOOK WHERE THE 2ND CI RCUI T ALSO HELD THAT MATCHI NG
PEOPLE TOGETHER, THAT'S ABOUT FACI LI TATI NG CONTENT,
PECPLE BEI NG MATCHED TOGETHER

| HAVE TO AGAI N STATE THAT THE ALLEGATI ON I'S NOT
THAT DECEDENTS DI ED BECAUSE THEY WERE MATCHED W TH
SOVEONE. BECAUSE YOU CAN BE MATCHED W TH SOVEONE AND
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NEVER EVER EXCHANGE CONTENT. IT' 'S NOT JUST THE
MATCHI NG I T'S THE CONTENT OF BUYI NG OF THE DRUGS THAT
VWERE LACED W TH FENTANYL.

THE COURT: | GET IT. CAN YOU WRAP UP | N ABOUT
TWO OR THREE M NUTES?

M5. GRANT: | CAN. YOU ASKED WHAT WARNI NGS SHOULD
SNAP HAVE G VEN. AND COUNSEL DI D NOT ANSWER YOUR
QUESTI ON.

THE COURT: | ALSO TOLD HMHE DIDN' T HAVE TO

MS. GRANT: BUT I THINK I T'S | MPORTANT THERE | S
NO -- AS YOUR HONOR KNOWS, THERE'S NO DUTY TO WARN ABOUT
AN OPEN AND OBVI QUS DANGER. AND I T'S OBVI QUS THAT
BUYI NG DRUGS IS | LLEGAL AND I T I NVOLVES THE PGSSI Bl LI TY
OF AN OVERDOSE.

THE COURT: | DON' T WANT TO GO DOVWN THAT ROAD,
EVEN THOUGH |' M THE ONE WHO OPENED THE GATE TO THAT
ROAD. AS YOU KNOW THE DUTY TO WARN CAN VARY BASED UPON
VHO THE TARGET OF THE WARNING | S. WARNI NGS TO KI DS AND
VWARNI NGS TO ADULTS AS TO WHAT | S OPEN AND OBVI QUS M GHT
BE DI FFERENT.

MS. GRANT: SO | WLL END WTH TH'S, YOUR HONOR,
VHERE | STARTED, WHICH IS TH S IS NOT ANYTHI NG NEW
THIS IS A QUI NTESSENTI AL CVA SECTI ON 230 CASE THAT' S
NEARLY | DENTI CAL ON ALL FOURS W TH THE DYROFF CASE.

PLAI NTI FFS' CREATI VE EFFORTS LI KE SO MANY BEFORE
THEM TO PLEAD AROUND SECTION 230, THIS I S THE SAME
TACTI CS THAT HAVE BEEN TRI ED AND REJECTED MULTI PLE
TI MVES.,
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I THI NK THE SUPREME COURT, UNI TED STATES SUPRENME
COURT' S DECI SION I N TWTTER VERSUS TAAMNEH, AND | WANT
TO LEAVE W TH THE SUPREME COURT' S WORDS WHEN THEY SAl D,
QUOTE, TO BE SURE, I T M GHT BE THAT BAD ACTORS LIKE | SIS
ARE ABLE TO USE PLATFORMS LI KE DEFENDANTS FOR | LLEGAL
AND SOVETI MES TERRI BLE ENDS.

BUT THE SAME COULD BE SAI D OF CELL PHONES, E-MAIL
OR THE | NTERNET GENERALLY. YET WE GENERALLY DO NOT
THI NK THAT | NTERNET OR CELL SERVI CE PROVI DERS | NCUR
CULPABI LI TY MERELY FROM PROVI DI NG THEI R SERVI CES TO THE
PUBLI C AT LARGE. NOR DO WE THI NK THAT SUCH PROVI DERS
WOULD NORVALLY BE DESCRI BED AS Al DI NG AND BETTI NG FOR
EXAMPLE, |LLEGAL DRUG DEALS BROKERED OVER CELL PHONES,
EVEN | F THE PROVI DER S CONFERENCE CALL OR VI DEO CALL
MADE THE SALE EASI ER

SO YOUR HONOR, PLAINTIFFS CLAIMS IN TH S CASE
AND ALL THEI R THEORI ES AND ALLEGATI ONS | MPLI CATE THE
CORE OF SECTION 230" S PROTECTI ON, WHI CH EXTENDS TO ANY
CLAIM THAT" S NOT FAI LED TO ElI THER OCCUR, MONI TOR OR
PRCHI BI T DRUG DEALERS' USE OF THE APP OR THE DRUG
DEALERS' MESSAGES THAT WERE EXCHANGED W TH DECEDENTS AND
CONS| STENTLY DETERM NED THAT CLAI M5 RELYI NG ON THESE
SAME ALLEGED DESI GN DEFECTS CANNOT EVADE THE SCOPE OF
SECTI ON 230. BECAUSE THE HARM PLAI NTI FFS ALLEGE HERE
DOESN T FLOW FROM A DESI GN DEFECT, RATHER THE HARM
ANI MATI NG PLAINTI FFS" CLAIMS 1S, QUOTE, DI RECTLY RELATED
TO THE POSTI NG OF THI RD- PARTY CONTENT ON SNAPCHAT, END
QUOTE. THAT'S THE LW CASE QUOTI NG TW TTER.
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THANK YOU, YOUR HONOR

THE COURT: THANK YOU, Ms. GRANT. HAVE A SEAT AND
LET ME TALK WTH YOU ALL ABOUT NEXT STEPS.

MS. GOLDBERG | F | MAY CLARI FY SOVETHI NG | WAS
THE LEAD ATTORNEY ON THE - -

THE COURT: WHY DON' T YOU TAKE THE PGDI UM AND
| DENTI FY YOURSELF FOR THE RECORD.

MS. GOLDBERG  CARRI E GOLDBERG ATTORNEY FOR
PLAI NTI FF.  YOUR HONOR, | WAS THE LEAD ATTORNEY I N THE
A.M VERSUS OVEGLE CASE AND ARGUED BOTH MOTI ONS | N FRONT
OF JUDGE MOSMAN. | WANTED TO CORRECT THE RECCORD ON SOVE
OF THE THI NGS THAT My COLLEAGUE HERE WAS A LI TTLE
| NACCURATE ABQUT, |F YOU WLL.

THE COURT: GO AHEAD.

M5. GOLDBERG THE CASE IS NOT AN QUTLIER, THIS IS
A RECENT DECI SION. |IT'S UNDI STURBED. AND A VERY SCLID
APPLI CATI ON OF THE LEMVON VERSUS SNAP DECI SI ON, WHI CH
BASI CALLY TURNED ON WHETHER OR NOT THE CLAI M5 TREATED
THE DEFENDANT AS A PUBLI SHER

IN THI'S CASE, THE CAUSES OF ACTI ON RESTRI CT
PRODUCT LI ABI LI TY, TRAFFI CKI NG MANUFACTURI NG DEFECT,
DESI GN DEFECT, FAI LURE TO WARN JUST LI KE HERE. WHAT THE
JUDGE FOUND W TH THAT, THE OPERATI ON OF THE PRODUCT, THE
MATCHI NG FUNCTION OF I T, |I'T PREEXI STED THE ACTUAL HARM
TO THE VICTIM SO EVEN THOUGH -- THERE WAS NO CONTENT
MODERATI ON THAT COULD HAVE PREVENTED THE HARM TO HER

SO JUST LIKE IN TH S CASE, TH' S CASE | S VERY MJCH
ABOQUT THE WAY THE PRODUCT FUNCTI ONS AND NOT ABOUT
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VHETHER OR NOT' THERE WAS LI KE A PUBLI CATI ON SYSTEM
| N\VOLVED. THE COURT ACKNOALEDGED THAT AN APP CAN BE
BOTH A PRODUCT AND A SERVI CE AND THAT EVEN THOUGH A
PRCDUCT PUBLI SHES THI RD- PARTY CONTENT, THAT DOESN T MAKE
| T QUTSIDE OF -- SECTI ON 230 DCESN T NECESSARI LY APPLY
BECAUSE PUBLI CATI ON WAS | NVOLVED.

I N THAT CASE, EVERYTH NG HARMFUL TO THE CLI ENT WAS
BASED ON PUBLI CATI ON. HOAEVER, THE MATCH NG WAS WHAT
MADE THE JUDGE DETERM NE THAT OVEGLE SHOULD BE LI ABLE.

THE COURT: WHAT HAPPENED TO THAT CASE AFTER THE
TRI AL COURT SO RULED?

MS. GOLDBERG WE' RE | N DI SCOVERY RI GHT NOW
ALMOST DONE.

THE COURT: | SEE.

M5. GOLDBERG | T ALSO WAS COWMPLETELY | RRELEVANT
THAT THE OFFENDER | N THAT CASE WAS | N CANADA.

THE COURT: | UNDERSTAND, THANKS, Ms. GOLDBERG
APPRECI ATE 1 T.

ONE THI NG THAT | JUST DON T REMEMBER FROM OUR
PRI OR AND ONLY OTHER STATUS CONFERENCE IS DI D | DECI DE
OR DID VVE ALL AGREE THAT ESSENTI ALLY THE OTHER CASES
WOULD REMAI N STAYED PENDI NG THE QUTCOME OF THI S
DEMURRER? OKAY. | TH NK THAT SHOULD REMAI N THE CASE.
DOES ANYBODY DI SAGREE? THAT IS TO SAY, ALL THE OTHER
CASES CALLED TH S MORNI NG REMAI N STAYED PENDI NG THE
DETERM NATI ON OF THI S DEMJURRER UNTI L FURTHER ORDER OF
THE COURT; ANY PROBLEM? ALL RI GHT. EVERYBODY IS
SHAKI NG THEIR HEAD I N A "NO' FASHI ON SO THERE' S NO
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PROBLEM

' M TAKI NG THE DEMURRER UNDER SUBM SSI ON.  WHAT
THAT MEANS IS | NEED TO THI NK A LOT MORE ABOUT I'T AND
DECI DE WHAT |'M GO NG TO DO, TECHN CALLY, | HAVE

90 DAYS FROM TODAY TO DO THAT. | DON' T THINK I T WLL
TAKE THAT LONG  WHAT | M GHT DO | S DECI DE BASED ON VWHAT
| NOW KNOW

VHAT | M GHT DO IS CALL YOU BACK I N FOR FURTHER
ARGUMENT. | JUST DON T KNOWWHAT | WLL DO YET. SO
THAT' S THAT.

NOW THERE ARE SEVERAL OTHER MOTI ONS ON CALENDAR
|' M OPEN TO SOMVE | DEAS ON THI'S. SNAP FI LED A MOTI ON FOR
SANCTI ONS UNDER CCP 128. 7. LET ME ASK YOU, WHAT DO YQU
VANT TO DO ABOUT THAT PENDI NG -- THI S DEMJRRER, DO YQU
VWANT TO GO FORWARD WTH I T OR WAIT UNTIL YOU SEE WHAT
HAPPENS W TH THE DEMURRER? WHAT' S YOUR PLEASURE?

MS. GRANT: WHAT WE WERE GO NG TO SUGGEST | S | F
YOU WANT TO BRI NG US BACK FOR A HEARI NG ON THE SANCTI ONS
MOTI ON AND THE MOTI ON TO STRIKE, OR WE CAN DO IT VIA
Z00OM WHATEVER WORKS BEST FOR YOU. OR WE CAN SUBM T ON
THE PAPERS.

| DON' T KNOW WHAT PLAI NTI FFS ARE W LLI NG TO DG,
BUT WE REALLY -- WHAT WOULD BE YOUR PREFERENCE, YOUR
HONOR?

THE COURT: BEFORE | TELL YOU M NE, WHAT IS YOURS,
PLAI NTI FFS?

MR LAVWRENCE: WE WOULD LI KE TO ARGUE THE MOTI ON
FOR SANCTI ONS.  WE' RE HAPPY TO DO THAT VI A ZOOM
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ALTHOUGH | F THE COURT WERE TO DECIDE IT'S BETTER TO WAI T
ON THE MOTI ON FOR SANCTI ONS UNTI L AFTER THE DEMURRER | S
DECI DED, THAT' S ENTI RELY APPROPRI ATE AND ONE WE M CGHT
HAVE URGED HAD WE HAD ORAL ARGUMENT ON THAT TODAY.

THE COURT: LET ME COME BACK TO THAT I N A SECOND.

CAN YQU | DENTI FY YOURSELF FOR THE REPORTER?

MR LAVWRENCE: ALEX LAWRENCE, COUNSEL FOR STAFF.
| F WE COULD, ONE THI NG ABOUT THE MOTI ON FOR SANCTI ONS,
THE RELI EF WE' RE SEEKING |'S ONLY I N THE EVENT THAT THE
DEMURRER |'S NOT SUSTAI NED WOULD | T COVE | NTO PLAY, SO IT
WOULD ACTUALLY BE MOOTED | F THE DEMJRRER WERE SUSTAI NED.

| T ONLY RELATES TO TAKI NG THE ALLEGATI ONS OUT | F
THEY' RE ALLONED TO AVMEND AND GO FORWARD. SO | F THAT HAS
ANY BEARI NG ON YOUR DECI SI ON HOW TO PROCEED, THAT'S THE
ONLY RELI EF WE' RE SEEKI NG, THERE' S NO MONETARY RELI EF
OR ANYTHI NG ELSE LI KE THAT IN IT.

THE COURT: THANK YQU, | APPRECI ATE THAT,

MR LAWRENCE.
PLAI NTI FF, DO YOU HAVE A POSI TI ON ON SNAP' S MOTI ON
TO SEAL THE DECLARATION OF -- | ASSUME IT'S MR -- LET

ME JUST SAY IT'S NIKESH, N-|-K-E-S-H SRl VASTAVA,
SRI-V-A-ST-A-V-A

MR BERGVAN: WE' RE AGNOSTI C ON THE | SSUE, YOUR
HONOR.

THE COURT: WHY SHOULD BE | T SEALED?

MR LAVRENCE: WE' RE NOT SEEKI NG TO SEAL THE
ENTI RE DECLARATI ON, VVE WANTED TO SEAL THE USER NAMES,
VH CH ARE | DENTI FI ED AND WH CH WE' VE REDACTED. I T S
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JUST A FEW USER NAMES BUT THESE ARE REAL PECPLE. JUST
SO PECPLE' S, THE USER NAMES AREN T OUT THERE FOR THE
PUBLI C.

THE COURT: SO YOU FI LED A REDACTED VERSI ON OF
TH' S DECLARATI ON?

MR LAWRENCE: EXACTLY, YOUR HONOR, AND WE SERVED
AN UNREDACTED VERSI ON SO THEY KNOW BUT THE PUBLI C
DOESN T GET EVERYBODY' S USER NAME. AND THEY' RE SO M NOR
REDACTI ONS, | T MAY EVEN BE HARD TO SEE.

THE COURT:  YOU HI GHLI GHTED ON THE ORI Gl NAL THE
REDACTED MATERI AL; Rl GHT?

MR LAWRENCE: YES.

THE COURT: OKAY, |'LL GRANT THE MOTI ON TO SEAL.
| THI NK THERE' S GOOD CAUSE SO WE WLL TAKE | T FROM
THERE.

PLAI NTI FF, YOU HAVE A MOTI ON TO STRI KE CERTAI N
PORTI ONS OF THE DEMJURRER? HELP ME UNDERSTAND THAT.
M5. GOLDBERG, |S THAT YOU? CAN YOU HELP ME UNDERSTAND
WHAT YOU RE SEEKI NG TO ACCOWPLI SH THERE?

M5. GOLDBERG SO THE MOTI ON TO STRIKE |'S UNDER
RULES 435 AND 436. WE JUST FIND THERE |'S SO MUCH - -

THE COURT: LET ME STOP YOU. CALIFORNI A RULE OF
COURT, L.A. SUPERI OR COURT LOCAL RULE, WHI CH RULE?

M5. GOLDBERG CCP 435(A)(2).

THE COURT: LET ME GET CAUGHT UP. | HAVE READ I T
BUT | DON T HAVE | T MEMORI ZED. THI'S MOTI ON |'S UNDER
CODE OF Cl VI L PROCEDURE 435 \\HAT?

MS. GOLDBERG (A)(2) AND ALSO 436. THE | DEA THAT
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THE DEMURRERS ARE ONLY SUPPOSED TO CHALLENGE THE LEGAL
SUFFI CI ENCY OF THE COVPLAI NT AND NOT' THE TRUTH OF I TS
FACTUAL ALLEGATI ONS OR THE PLAINTI FFS' ABILITY TO PROVE
THOSE ALLEGATI ONS, THEN WE FI ND THAT THE DEMURRER AND
THE ATTACHVENT PPA | S CROADED W TH | RRELEVANT, | MPROPER,
M SLEADI NG ALLEGATI ONS THAT ARE JUST VERY AGGRESSI VE
ATTEMPTS TO PROVI DE COUNTER FACTS TO PLAI NTI FFS
ALLEGATI ONS.  AND ARE AN EFFORT TO SUPPLANT PLAI NTI FFS'
VERY WELL PLEADED ALLEGATI ONS W TH | MPROPER USE OF

JUDI CI AL NOTI CE AS VELL.

THE COURT: SO YOU RE RELYI NG ON THE CONCEPT OF,
QUOTE, | MPROPER, END QUOTE?

MS. GOLDBERG  YES.

THE COURT: WHAT IS YOUR VI EW ON ALL THAT,

MS. GRANT?

MS. GRANT: WELL, COUNSEL JUST SAID THE MOTION | S
BROUGHT UNDER CCP 435 AND 436 SO LET'S TAKE A LOOK AT
THOSE STATUTES. UNDER CCP 436, A MOTI ON TO STRI KE CAN
BE MADE ElI THER TO STRI KE OQUT ANY | RRELEVANT, FALSE OR
| MPROPER MATTER | NSERTED I N ANY PLEADI NG OR TO STRI KE
OQUT ALL OR PART OF ANY PLEADI NG NOT DRAVWN OR FILED I N
CONFORM TY W TH THE LAWS OF THE STATE OR COURT RULE OR
AN ORDER OF THE COURT.

CCP 435 DEFI NES A PLEADI NG TO | NCLUDE A DEMJURRER,
ANSVEER, COWVPLAI NT OR CROSS- COVPLAI NT W TH NO MENTI ON OF
A MEMORANDUM OF PO NTS AND AUTHORI TI ES. LET'S BE CLEAR
THEY' RE SEEKI NG TO STRI KE ARGUMENT OQUT OF OQUR MEMORANDUM
OF PO NTS AND AUTHORI TY I N SUPPORT OF OUR DEMJRRER? THE
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DEMURRER JUST LI STS THE GROUNDS FOR EACH CAUSE OF ACTI ON
AND WHY THEY SHOULD FAIL AS A MATTER OF LAW

SO PLAINTIFFS DON'T CITE A SI NGLE CASE OR A COURT
VWRI T, A MJOTION TO STRIKE, A MEMO OF PO NTS AND
AUTHORI TI ES | N SUPPORT OF THE DEMJURRER. | THI NK I F THAT
WAS THE LAW YQOU AND EVERY OTHER JUDGE WOULD BE
| NUNDATED W TH MOTI ONS TO STRI KE MEMOS OF PO NTS AND
AUTHORI TI ES.

BUT THERE ARE CASES THAT REJECT SUCH AN ATTEMPT.
| WOULD DI RECT THE COURT' S ATTENTI ON TO NEW LI VABLE
CALI FORNI A VERSUS ASSQOCI ATI ON OF BAY AREA GOVERNMENTS,
DECLI NI NG MOTI ON TO STRI KE DEMJURRER REPLY BRI EF. AND
BRADFORD VERSUS STEWART DECLI NI NG -- OR REJECTI NG MOTI ON
TO STRI KE DEMURRER MEMORANDUM

SO I'T'S JUST PROCEDURALLY | MPROPER WHAT THEY' RE
TRYI NG TO DGO

THE COURT: LAST WORD?

MS. GOLDBERG | THI NK THE MEMO I N PO NTS AND
AUTHORI TI ES | N SUPPORT OF A DEMURRER WOULD PROBABLY FALL
UNDER THE DEFI NI TI ON OF A DEMJURRER THAT COULD BE STRUCK.
BUT W TH REGARDS TO THOSE TWO CASES, | N NEW LI VABLE
CALI FORNI A, THE COURT OF APPEALS DENI ED THE MOTI ON TO
STRI KE PORTI ONS OF THE DEMURRER BECAUSE | T WAS, QUOTE,
UNNECESSARY TO THE RESOLUTI ON OF THE APPEAL, NOT BECAUSE
| T WAS PROCEDURALLY UNSQOUND.

| N BRADFORD VERSUS STEWART, THE TRI AL COURT DEN ED
THE MOTI ON TO STRI KE FOR FAI LI NG TO ESTABLI SH GROUNDS TO
STRI KE UNDER 436 AND 437. SO IT SI MPLY WASN' T ARGUED
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PROPERLY.

NEI THER BRADFORD OR NEW LI VABLE SUGGEST THERE WAS
| MPROPRI ETY BY MAKI NG THE MOTI ON TO STRI KE ON A
DEMJURRER.

THE COURT: SUBM TTED? MS. GOLDBERG?

MS. GOLDBERG ~ SUBM TTED.

THE COURT: | WLL DENY THE MOTI ON TO STRI KE
AGAI NST TWO GROUNDS. | THINK MS. GRANT IS MORE RI GHT
THAN YOU ARE, Ms. GOLDBERG, THAT THE PLEADI NG IS THE
SPECI FI CATI ON OF THE DEMJRRER AND THE MEMO OF PO NTS AND
AUTHORI TI ES | S JUST THAT, RELATIVE TO SPECI FI CATI ON OF
THE DEMJURRER.

| AGREE WTH YOQU, Ms. GOLDBERG THAT THE PRACTI CAL
MATTER I N CALI FORNI A, THOSE TWO THI NGS ARE PUT | N ONE
DOCUMENT AND FREQUENTLY CALLED A DEMJRRER

MORE TO THE PO NT, |I'M GO NG TO DECLI NE TO REACH A
CONCLUSI ON THAT THE MATERI AL | N QUESTION |'S | MPROPER
' M GO NG TO | GUESS, REASSURE PLAI NTI FFS' Sl DE OF THE
COURTROOM THAT | SURE KNOW THE DI FFERENCE BETWEEN
ARGUVMENT AND MEMORANDUM COF PO NTS AND AUTHCORI TI ES AND
ALLEGATI ONS IN A COVPLAINT. | CAN MAKE THAT SEPARATI ON
IN WLL. SO FOR THOSE REASONS, THAT MOTI ON | S DENI ED.

IN TERMS OF A STATUS CONFERENCE, THERE' S NOTHI NG
TO DI SCUSS UNTIL | FIGURE QUT WHAT I'M DONG WTH TH S
DEMURRER.  IN My VIEW LET ME TALK TO PLAI NTI FFS Sl DE,
ANYTHI NG YOU WANT TO TALK ABOUT BY WAY OF STATUS
CONFERENCE W TH THI S DEMURRER PENDI NG?

MR BERGVAN: WE ACREE W TH YOUR HONCR, THERE' S
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NOTHI NG TO DI SCUSS.

MS. GRANT: WE AGREE, YOUR HONCR

THE COURT: WHEN AM 1 GO NG TO GET YOUR NOTI CE OF
SUPPLEMENTAL AUTHORI TY? FINE, OKAY. DO YOU WANT AN
OPPORTUNI TY TO FI LE SOVETHI NG RELATI VE TO TH S NEW
AUTHORI TY?

MR BERGVAN: WE' LL MAKE THAT DECI SI ON WHEN WE SEE
| T.

THE COURT: TODAY | S OCCTOBER 18TH.  VWHY DON T YQU
FI LE YOUR SUPPLEMENTAL, YOUR NOTI CE OF SUPPLEMENTAL
AUTHORI TY BY 4:30 TOMORROW CCTOBER 19, 2023. AND IF |
G VE YOU TO 4: 30 ON TUESDAY, |S THAT ENOUGH TI ME? ALL
RIGHT. COCTOBER 24, 2023, BY 4:30 FI LE AND SERVE
PLAI NTI FF ANYTHI NG YOU W SH BY WAY OF A BRI EF BRI EF ON
THE SUPPLEMENTAL AUTHORI TY.

| WLL TAKE THE MATTER AS SUBM TTED THEN AS OF
OCTOBER 25, 2023, NOT TODAY. WHAT ELSE? LET ME CHECK
W TH OUR CLERK, IS THERE ANYTHI NG ELSE ON THE CALENDAR |
HAVE NOT DEALT W TH?

THE MOTI ON FOR SANCTI ONS, | HAVE TO HAVE A CONTRCL
DATE, THAT'S THE PROBLEM NOT A PROBLEM 1T S JUST |
HAVE TO MAKE A DECI SI ON. THE PLACEHOLDER, I'M GO NG TO
CONTI NUE THE MOTI ON FOR SANCTI ONS TO A DATE | N JANUARY
OF 2024 W TH THE UNDERSTANDI NG | T COULD MOVE, | T COULD
BE ADVANCED OR CONTI NUED FROM THAT DATE. SO |'M GO NG
TO DO THAT.

AND |'M GO NG TO SET A STATUS CONFERENCE I N ALL OF
THESE RELATED CASES FOR THAT SAME DATE AND TI ME. AS FAR
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AS |' M CONCERNED, WE CAN GO OFF THE RECORD ON SCHEDULI NG
TO SAVE OUR REPORTER S FI NGERS OR WE CAN STAY ON.

( PROCEEDI NGS CONCLUDED. )
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SUPERI OR COURT OF THE STATE OF CALI FORNI A
FOR THE COUNTY OF LOS ANGELES
DEPARTMENT SSC- 7 HON. LAWRENCE P. RI FF, JUDGE

AMY NEVI LLE, ET AL.,
PLAI NTI FFS,

VS. NO  22STCV33500

REPORTER S CERTI FI CATE
SNAP, | NC.,

DEFENDANT.

N N N N N N N N N N

I, GAIL R DAVIDSON, CSR NO 12823, OFFIC AL
REPCRTER PRO TEMPORE OF THE SUPERI OR COURT OF THE STATE
OF CALI FORNI A, FOR THE COUNTY OF LOS ANGELES, DO HEREBY
CERTI FY THAT THE FOREGO NG PAGES COWRI SE A FULL, TRUE
AND CORRECT TRANSCRI PT OF THE PROCEEDI NGS HELD I N THE

ABOVE- ENTI TLED MATTER ON WEDNESDAY, OCTOBER 18, 2023.

" DA ;/;_DSO\J, CSR #12823

CERTI FI ED SHORTHAND REPORTER
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